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IN THE 


United States Court of Appeals 

for the District of Columbia. 


No. 7914. 


THE HECHT CO., Petitioner , 
v. 

DISTRICT OF COLUMBIA. 


Petition to Review Decision of the Board of Tax Appeals 
for the District of Columbia. 


BRIEF FOR PETITIONER. 


JURISDICTIONAL STATEMENT. 

The respondent herein on August 24,1939, assessed addi¬ 
tional tangible and intangible personal property taxes and 
penalties against this petitioner in the sums of $4,752.07 
and $5,026.82 for the respective fiscal years ended June 
30, 1938 and June 30, 1939. Said sums were paid by peti¬ 
tioner, under protest in writing, on October 20, 1939. This 
proceeding was instituted November 21, 1939 in the Board 
of Tax Appeals for the District of Columbia (Appellant’s 
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App. 37, 3) under D. C. Code, 1929, Supp. V, Tit. 20, See. 
974. 

On January 27,1941 the Board below entered its decision 
which not only affirmed the aforesaid asesssments but in¬ 
creased same by the respective sums of $2,698.05 and 
$4,640.84, plus penalties. (Appellant's App. 63.) A peti¬ 
tion for review (Appellant’s App. 64, et seq.) was there¬ 
upon, on February 25,1941, filed with this court, the latter's 
jurisdiction being invoked under D. C. Code, 1929, Supp. V, 
Tit. 20, Sec. 975. 

STATEMENT OF THE CASE. 


The Right to Make Reassessments. 


As required by law petitioner filed District of Columbia 
personal property tax returns in July 1937 and .July 1938 
for the fiscal years ended, respectively, June 30, 1938 and 
June 30, 1939. Said returns reflected both tangibles and 
intangibles which were subject to tax (Appellant's App. 
19, 21, 28). In September of each of said years the Asses¬ 
sor of the District of Columbia assessed taxes upon the 
basis of the returns so filed, which taxes were paid in full 
by petitioner upon their respective due dates. 

In the summer of 1939 (Appellant's App. 21, 29) the As¬ 
sessor caused an examination to be made of petitioner’s 
books and records with respect to the years covered by the 
two aforesaid returns. As a result a tax deficiency was 
assessed for each vear. Said deficiencies, as determined bv 
the Assessor and as later redetermined by the Board of 
Tax Appeals, are based in large measure upon a revalua¬ 
tion of petitioner’s taxable assets, such as inventories and 
installment accounts receivable. The balance sheets of the 
Washington store, for instance, reflected total cash on Julv 


1, 1937 and July 1, 1938, of $121,652.59 and $89,778.38 (Ap¬ 
pellant's App. 75, et seq.), whereas petitioner reported on 
its returns for the corresponding dates the taxable sums 
of $117,459.59 (Appellant’s App. 22) and $86,991.58 (Ap¬ 
pellant's App. 30). Other items, if any, which were omitted 
from the original returns were inconsequential in amount. 
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The Amount of Taxable Cash. 

The Hecht Company is a Maryland corporation with its 
principal office in Baltimore, Maryland. In that city it 
maintains its general business offices and there it keeps its 
corporate books and accounting records. The directors 
hold their meetings in Baltimore and the officers conduct 
the affairs of the corporation from that city. The company 
operates eight retail establishments, one of which is located 
in New York City, another in the District of Columbia, and 
the remainder in the State of Maryland. Each store is 
operated as an entirely separate unit. The taxes in con¬ 
troversy in this proceeding are those relating to the de¬ 
partment store which is owned and operated in the District 
of Columbia. The policies of the Washington store are de¬ 
termined bv the three Washington officials who are at the 
head of the store’s staff in the District of Columbia. (Ap¬ 
pellant’s App. IS.) 

The petitioner in its return of personal property for the 
liscal years here involved, reported the moneys actually in 
its possession or in bank deposits in the District of Colum¬ 
bia on the two basic tax dates, viz.: July 1, 1937 and July 1, 
1938. The balance sheets of the Washington store (Appel¬ 
lant’s App. 73, et seq.) reflect total cash on hand and in 
bank on said dates of $121,652.59 and $S9,778.38, respec¬ 
tively. 

The total corporate cash, wherever located, which was 
owned by The Hecht Company on the foregoing dates, was 
$974,676 and $1,854,781, respectively. These amounts of 
cash which were available for use in all of the eight stores 
were on deposit in several banks,—some in the District of 
Columbia, some in Maryland and some in New York. The 
corporate officials in Baltimore had control of said funds. 
The employees of the Washington store had no authority 
to draw on or use any portion of the foregoing $974,676 or 
$1,854,781 until portions of those funds were transmitted 
to Washington and deposited in banks in that city. (Ap¬ 
pellant’s App. 23, 31.) 
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The Petitioner’s Method of Inventorying. 

For both taxable years under consideration petitioner 
employed what is known as the retail inventory method of 
accounting. Under that method the inventory which is fig¬ 
ured by this petitioner once each year on January 31, is 
taken at the retail selling price and appropriate adjustments 
are then made to reduce the selling price to a cost or market 
figure. (Appellant’s App. 67) Among the deductions thus 
made is one for the gross selling profit, amounting in this 
case to an average of 40 per cent. Having thus determined 
the estimated cost of the merchandise on hand at the end 
of each month, the petitioner, for the purpose of determin¬ 
ing taxable value, made a further reduction of 8 per cent on 
account of mark-downs. (Appellant’s App. 20) This 
claimed deduction on account of mark-downs has been dis¬ 
allowed by the Board. 

The foregoing mark-down adjustment was made by peti¬ 
tioner for each month except January, no adjustment for 
that month being necessary since an actual physical inven¬ 
tory is taken at that time. Since it is impossible in a large 
department store, such as petitioner’s, to inspect the mer¬ 
chandise on hand and to take an inventorv each month in 
the year, petitioner adjusted downward for each of eleven 
months, to the extent of S per cent, the estimated book fig¬ 
ures which did not reflect the mark-down deduction on mer¬ 
chandise which petitioner was at that time unable to inspect. 
(Appellant’s App. 68) The actual average mark-downs of 
petitioner for the year immediately preceding the taxable 
years were: 1934—9.27 per cent, 1935—8.6 per cent, 1936— 
8.1 per cent and 1937—S.9 per cent. The average markdown 
for 1938 in large department stores throughout the United 
States was 6.9 per cent. (Appellant’s App. 21) Mark- 
downs are made by petitioner and by others employing the 
retail inventory method for the purpose of attracting cus¬ 
tomers and making merchandise move from the store 
shelves. 
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The Valuation of Installment Accounts Receivable. 

On the two basic dates here involved petitioner owned in 
Washington two certain classes of installment accounts re¬ 
ceivable possessing face values, as follows: 

7-1-37 7-1-38 

Wearing Apparel Install¬ 
ment Accounts $ 843,377.21 $ 915,910.70 

Furniture Installment 

Accounts 1,371,784.10 1,343,667.91 

Total $2,215,161.31 $2,259,578.61 

Instructions of the Assessor’s Office promulgated in May 
1936, provided, with respect to reporting accounts receiv¬ 
able, that: 

“Accounts receivable, on 30, 60 or 90 day accounts, 
should be reported in the gross amounts, less 5% de¬ 
duction. Accounts receivable bevond 90 days should be 
reported in the gross amount, less 10% deduction.” 

The next subsequent instructions of the Assessor, issued on 
a date prior to July 1, 1939, set forth allowable deductions, 
as follows: 

“3. Accounts and notes receivable— 

regular trade accounts gross less 10% 
installment accounts gross less 25% ” 

(Appellant’s App. 79) 

It was the general practice of the Assessor’s Office, 
adopted in 1939, to allow a discount of 25 per cent on install¬ 
ment accounts in all cases then under examination in the 
Assessor’s Office, where the examination or audit went back 
two or three years. This applied to accounts receivable 
held on July 1, 1937 and July 1, 1938. It applied to all in¬ 
stallment accounts, where the full amount thereof had not 
been reported as taxable. (Appellant’s App. 73, et seq.) 
In determining the taxable value of petitioner’s installment 
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accounts, the Assessor allowed a discount for each year of 
25 per cent. 

In valuing its installment accounts for tax purposes, in 
its original tax returns petitioner deducted from 25 per cent 
to .‘55 per cent of their face value. (Tr. 90.) 

On wearing apparel installment accounts for the seven 
years immediately preceding those on appeal, petitioner 
actually charged off on account of bad debts, and had created 
reserves for that purpose, 14.7 per cent of the face amount 
of the outstanding accounts. (Appellant’s App. 80.) In 
1932 petitioner discovered that its reserve was inadequate 
by $41,228.00, to take care of possible losses and accordingly 
that sum was added to the reserve at that time. (Appel¬ 
lant’s App. 71) A reserve has since been consistently 
maintained. 

The wearing apparel installment receivables, which run 
from eight to twelve months, include a service charge of 6 
per cent of the unpaid balance due by each customer. If 
within three months of the date of the purchase the cus¬ 
tomer tenders petitioner the unpaid balance of the purchase 
price, exclusive of service charges, the latter charge is elim¬ 
inated from petitioner's books and the customer’s account is 
marked paid: if payment be made by the customer after 
three months but before the twelve month credit period 
expires, a pro rata adjustment is made in the service charge. 
(Appellant’s App. 70) 

Petitioner's experience indicates that the credit and col¬ 
lection expense with respect to wearing apparel accounts is, 
upon a conservative basis, not less than 5 per cent of the 
outstanding receivables. Petitioner’s total credit and col¬ 
lection expenses for the Washington store are approxi¬ 
mately $375,000.00 per annum. (Appellant’s App. 72) 

With respect to furniture installment accounts, petitioner 
is unable from the accounting records which it keeps, to de¬ 
termine the exact amount of the bad debts sustained but it 
is known from experience that the percentage thereof runs 
higher than the 14.7 per cent on wearing apparel accounts. 
The furniture accounts run from two to three years and the 
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service charge made with respect therelo, being similar to 
that on wearing apparel accounts, is VL» of 1 per cent a 
month: a fair estimate of the service charges included in 
furniture accounts receivable is 9 per cent of their face. The 
collection expenses on furniture accounts in each year are 
not less than 10 per cent of the outstanding accounts. (Ap¬ 
pellant's App. 72, 73, 80). 


The Business Privilege Tax Credit. 

In November 1937 the Assessor assessed the petitioner a 
business privilege tax in the sum of $34,172.78 for the fiscal 
year ending 3une 30,1938. One-half of said tax was payable 
on or before December 7, 1937 and the other half in March 
1938. Prior to the assessment of said business privilege 
tax the Assessor had assessed petitioner a tangible per¬ 
sonal property tax in the sum of $22,604.7)8 for the same 
fiscal year. One-half of the latter tax was paid in October 

1937 and the other half in March 1938, both such half pay¬ 
ments antedating the half payments of the business privi¬ 
lege tax respectively. 

The Assessor allowed petitioner as a credit against the 
business privilege tax the amounts semiannually paid as 
tangible personal property taxes respectively, so as to re¬ 
duce the semi-annual payments of the business privilege tax 
to $5,784.10, or a total of $11,568.20. 

On February 8, 1939 the Assessor assessed petitioner a 
business privilege tax in the sum of $41,032.41 for the fiscal 
year ending June 30, 1939. One half of such tax was pay¬ 
able on or before February 18, 1939 and the other half in 
May 1939. Prior to the assessment of said business privi¬ 
lege tax the Assessor had assessed the petitioner a tangible 
personal property tax in the sum of $19,375.62 for the same 
fiscal year. One half the latter tax was paid in September 

1938 and the other half in March 1939. 

The Assessor allowed the petitioner as a credit against 
the business privilege tax the amounts semi-annually paid 
as a tangible personal property tax respectively, so as to 
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reducb the semi-annual payments of the business privilege 
tax to $10,828.31), or a total of $21,676.78. 

In October 1030 petitioner paid additional tangible per¬ 
sonal property taxes of $1,450.78 and $1,030.48 for the fiscal 
years ended June 30, 1938 and June 30, 1930 respectively, 
which taxes are in controversy in the instant proceeding. 
Said additional taxes had been assessed August 24, 1030 
(Appellant's App. 37). Xo credit or offset against the busi¬ 
ness privilege tax of petitioner has been allowed on account 
of said additional tax payments. 

STATUTES INVOLVED. 

D. C. Code 1929, Tit. 20, Sec. 754: 

‘‘On all tangible personal property, assessed at a fair 
cash value * * * , there shall be paid to the Collector 
of Taxes of the District of Columbia the rate of tax 
fixed in accordance with Section 681 of this title. 

“The monevs and credits, including moncvs loaned 
and invested * * * of any person, firm, association, 
or corporation resident or engaged in business within 
said District shall be scheduled and appraised in the 
tnanner provided by section 753 for listing and ap¬ 
praisal of tangible personal property and assessed at 
their fair cash value, * * 

Sec. 769: 

*‘The board of assistant assessors hereinbefore pro¬ 
vided for, with the Assessor of the District of Colum¬ 
bia as chairman, shall compose a board of personal tax 
appeals, * * *. It shall be the duty of the Board of 
personal tax appeals to hear all appeals made by any 
person or persons against the assessments made by the 
board of personal tax appraisers and to impartially 
equalize the value of said personal property as a basis 
for assessment. * * * If, at anv time within anv cur- 
rent year, property subject to taxation under the pro¬ 
visions of this section shall have been omitted from 
assessment said board of personal tax appraisers shall 
immediately proceed to assess the same for the then 
current year * # 
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Sec. 8, Tit. I of the District of Columbia Revenue Act of 
1937, as amended by the Act of May 16, 1938 (52 Stat. 356, 
357; D. C. Code 1929, Supp. V, Sec. 965g): 

“Taxes on property reported in any return filed by a 
taxpayer shall be assessed within two years after the 
filing of such return; and such taxes may be collected 
by distraint or by proceeding in court within three years 
after the date of the assessment of such taxes. In the 
case of a false or incorrect return, whether in good faith 
or otherwise, or of a failure to file a return within the 
time prescribed by law or of a failure to include taxable 
property or assets belonging to the taxpayer in any re¬ 
turn filed by such taxpayer, whether in good faith or 
otherwise, the tax mav be assessed at anv time, and the 
tax may be collected by distraint or by proceeding in 
court within three years after the assessment of such 


Sec. 6, Tit. VI of the District of Columbia Revenue Act of 
1937 (50 Stat. 691): 

“Any tax levied by the District of Columbia upon tan¬ 
gible personal property (other than motor vehicles) for 
the fiscal year 1937-1938 and paid by such taxpayer 
shall be credited upon the tax due under this title."' 

Sec. 7, Tit. VI of the District of Columbia Revenue Act of 
1937, as amended by Public Resolution 104 of the 75th Con¬ 
gress (52 Stat. 624; D. C. Code 1929, Supp. V, Sec. 970f): 

“Any tax on tangible personal property (other than 
motor vehicles) levied against, and paid by, the tax¬ 
payer to the District, within the time prescribed by law 
for the payment of such tax by the taxpayer, shall be 
allowed as a credit against the tax imposed by this title 
for the taxable year in which such tax on tangible per¬ 
sonal property is paid.” 
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STATEMENT OF POINTS. 

I. The Board erred in permitting a reassessment except 
with respect to items of omitted property. 

II. The Board erred in determining the amount of cash 
on hand and in bank which is subject to tax in this juris¬ 
diction. 

III. The Board erred in refusing to allow a deduction 
for mark-downs in computing taxable inventories. 

IV. The Board erred in computing the taxable value of 
installment accounts receivable. 

V. The Board erred in failing to allow proper credits 
with respect to the business privilege taxes, for additional 
tangible personal property taxes paid by petitioner. 

SUMMARY OF ARGUMENT. 

I. 

TI 16 governing statute provides a specified time within 
which a tax may be assessed but makes no provision for 
a reassessment. The great weight of authority supports 
the proposition that the right to assess omitted property 
does not confer the power to revalue property already as¬ 
sessed. This petitioner regularly filed returns upon which 
assessments were duly made and the tax thus determined 
was paid. Any additional tax assessed in this case must 
be confined to property omitted from the original return. 

II. 

Petitioner is a Maryland corporation with principal of¬ 
fice in Baltimore from which city the officers conduct the 
affiairs of the corporation. Petitioner's Washington store, 
which is but one of a number located principally in Mary¬ 
land and in Xcw York State, is operated as a completely 
separate unit. On the basic tax dates petitioner had on 
hand and in bank in the District of Columbia certain sums 
of cAsli as shown by the balance sheet of the Washington 
stor<i. In addition, petitioner possessed other cash in hand 
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and on deposit in Maryland and in New York State, which 
cash was controlled from Baltimore. The Washington 
store did not, and had no authority to, draw upon or use 
any corporate cash except that located in the District of 
Columbia. The maximum amount of cash that can be taxed 
in this jurisdiction is that amount which is located in or 
controlled from this jurisdiction. The Board’s action in 
theoretically allocating to and taxing in the District of 
Columbia, an amount of corporate cash which is located 
elsewhere and which is not used in or subject to control 
from this jurisdiction, is error. 

III. 

In the Washington store petitioner employs the retail 
inventory method of accounting. Under that method the 
inventory is taken at retail selling price and deductions 
then made to reduce that price to cost or cost-or-market. 
Petitioner’s physical inventory is taken but once a year, 
on January 31, at which time an actual inspection is made 
of all merchandise on hand. Since such an inspection of 
all merchandise can not be made at the end of the eleven 
other months of the year for the purpose of marking down 
the sale price of merchandise that is not being readily sold, 
the book inventory figures for eleven months of the year 
are improperly inflated. Under the statute, the taxable 
inventory is determined by averaging the stock in trade for 
a twelve months period. The foregoing inflation, accord¬ 
ing to petitioner’s own experience for a period of four 
years antedating those under review, averaged 8.72 per 
cent. This figure fully justifies petitioner’s position that 
an 8 per cent mark-down in inventory should be permitted 
in determining taxable values. The Board made no ad¬ 
justment for mark-downs. 

IV. 

Petitioner does a large installment business in wearing 
apparel and in furniture. In reporting its installment ac¬ 
counts for tax purposes, petitioner claimed a valuation dis- 
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count. The Assessor allowed a discount of 25 per cent, 
basing- this in part upon his own regulations or instruc¬ 
tions which were promulgated in 1939 but which in prac¬ 
tice have been applied retroactively by the Assessor to 
earlier years, such as those here under review. The Board 
held that a “fair” method of valuation was to discount at 
5 per cent, but that a “fairer” method would be to discount 
at 10 per cent: the redetermined tax was computed on the 
latter basis. There is no support in the record for the 
Board’s conclusion. The minimum deduction to which 
petitioner is entitled is 25 per cent as allowed by the As¬ 
sessor. The taxpayer’s own experience indicates that a 
more nearly correct discount would be 25 per cent, plus 
5 per cent, and taxable values should be redetermined ac¬ 
cordingly. 

V. 

The statute permits tangible personal property taxes 
paid by the taxpayer to be credited against the business 
privilege tax, thereby reducing the latter to the extent of 
the former. The governing statute for the fiscal year 1938 
placed no time limitation upon the payment of the tangible 
personal property tax and the Regulations of the District 
of Columbia Commissioners, denying the credit for 1938 
unless the personal property tax be paid before or simul¬ 
taneously with payment of the business privilege tax, are 
unwarranted and void. For the fiscal year 1939, the statute 
allows the credit only if the personal property tax is paid 
“within the time prescribed by law for the payment of 
such tax”. The statute prescribes no specific date for pay¬ 
ment of an additional tax but obviously same is not due 
and cannot be paid until it is assessed. Payment of the 
additional tangible personal property tax herein was made 
by petitioner with reasonable promptness after assessment. 
Petitioner avers that the additional tangible personal prop¬ 
erty taxes heretofore paid in this proceeding were paid 
within the statutory time limitation and that credit there¬ 
for should be allowed. 
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ARGUMENT. 

I. 

Having Assessed a Tax Against Petitioner Upon the Basis 
of the Returns Which Petitioner Filed, the Respondent 
Was Without Authority in this Case to Assert an Ad¬ 
ditional Tax in Any Amount, Except With Respect to 
Items, if Any Which Were Omitted from the Filed Re¬ 
turns. 

The taxes here in controversy are tangible and intangible 
personal property taxes for the fiscal years ended June 30, 
1938 and June 30, 1939, and the basic dates as of which the 
taxed property must be valued are July 1, 1937 and July 1, 
1938, respectively. As required by law, the taxpayer duly 
tiled its returns within the statutory period and in due 
course, on or about September 1 of each taxable year here 
involved, the Assessor assessed a tax upon the basis of the 
returns so filed. Said assessments were obviously not made 
perfunctorily: they amounted to $33,474.88 for the fiscal 
year 1938 and $30,452.84 for the fiscal year 1939. Said 
taxes were duly paid. Under these circumstances it is the 
petitioner’s position that the District of Columbia was 
wholly without authority, except with respect to property, 
if any, omitted from the original returns, to assert an addi¬ 
tional tax. In other words, the District of Columbia has 
authority to make assessments, but once an assessment is 
made there is no authority whatsoever for the respondent 
to make a re-assessment upon property reported in the 
original tax return. 

The foregoing position of the taxpayer is amply sup¬ 
ported by the decision of the United States Court of Ap¬ 
peals for the District of Columbia in Hunt v. District of 
Columbia , 10S Fed. (2d) 10, 71 App. D. C. 143 (11-6-39), 
wherein a unanimous court, reversing the Board of Tax 
Appeals for the District of Columbia, held that when prop¬ 
erty in this jurisdiction has once been assessed it can not 
again be assessed. After pointing out that if property has 
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been validily assessed against its owner, there is no power 
in the statute for a revision of the assessment or for the 
reassessment of the property, the court said (pp. 143-14G): 

‘‘Tlie rule approved by the great weight of authority 
in this country is that the power to assess ‘omitted 
property* does not carry with it the power to revalue 
property already assessed. 

* # # 

“Tlie local statute imposes on the taxpayer the duty 
truthfully to till out the proper blanks in the schedule 
furnished by the assessor. Tit. 20, 1). C. Code 1929, 
See. 732. The taxpayer complied with this duty. He 
made a true statement of his investment in marginal 
stocks according to the legal requirement and was 
taxed on the item. The difference between the amount 
of t!u* investment and the value of the stocks was, at 
most, an error in valuation and not an omission, since 
omitted property means property which is not assessed 
at all and not property which is merely undervalued." 

It is noteworthy that in the /hint case the taxpayer filed 
a return on the prescribed form in accordance with Tit. 20, 
I). C. Code 1929. Sec. 732, rf s ■<•({.. just as did the Hecht 
Company, in the case at bar. In the Hunt case the basic 
date for valuation was July 1, 1937; the identical date is 
involved in the instant case. When the Hunt case was de¬ 
cided on November (>, 1939, there were in full force and 
effect all provisions of law which might have any bearing' 
upon the controversies in the Hecht case, viz.: Tit. 20 of 
the District of Columbia Code (1929) and the District of 

Columbia Revenue Acts of 1937, 1938 and 1939. Obviouslv 

• 

the governing statute is identical in both cases. The con¬ 
clusion is inescapable that the decision reached in the Hunt 
case is equally applicable here. Upon that basis the respon¬ 
dent was wholly without authority to reassess property re¬ 
flected in the returns originally filed. 

Petitioner is not unmindful of Sec. 8, Title I of the Dis¬ 
trict of Columbia Revenue Act of 1937, as amended by Pub. 
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519-75th Congress, approved May 16, 193S (52 Stat. 356, 
357), supra p. 9. 

As is clear from the cited statute, the period of time 
specified therein is that permitted for assessment rather 
than for reassessment . Once an assessment is made by the 
Assessor, as was done herein on September 1, 1937 and 
September 1, 1938 upon the basis of original returns, said 
assessment becomes fixed and not subject to revision by the 
taxing authorities. That is the conclusion reached in the 
Hunt ease wherein the appeal was taken by the aggrieved 
taxpayer under provisions of the identical statute from 
which the above quotation is taken; and since the Court 
of Appeals in its opinion refers to that very statute (52 
Stat. 356), it can not successfully be argued that the 
amendments of 1938 were not brought to the court’s atten¬ 
tion. 

While the Hunt case is controlling here and while the tax¬ 
payer might well rely upon that decision alone, we invite 
attention to a similar conclusion reached by the United 
States Court of Appeals for the District of Columbia in 
Tumult//, ef at. v. Disfriet of Columbia. 102 Fed. (2d) 254; 
69 App. 1). C. 390 (1-16-39). While the Tumulty case in¬ 
volved a taxable vear which antedates those in the case at 
bar, the decision therein is still authoritative for the prop¬ 
osition that in the absence of statutory provision for re¬ 
assessment, none can validly be made. 

The recently decided case of Maryland and Virginia Milk 

Producers Association. Inc. v. I). C.. -App D. C.-, 

(4-21-41: Prentice-Hall 1941 D. C. Local Tax Service, Par¬ 
agraph 34,019) does not militate against petitioner’s posi¬ 
tion herein. While the court there permitted a reassesment 
of taxes, it was made perfectly clear that this was possible 
only because of previously omitted property. This was 
definitely pointed out by the court when in distinguishing 
the Hunt case, the following language was used: 

“The Hunt case did not involve, as this case does, 
the inclusion of previously omitted property; it in- 
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volved the revaluation of previously included prop- 
ertv.” 

It is thus clear that a reassessment can not be made upon 
the basis of the “revaluation of previously taxed prop- 
ertv”. In the instant case the controversv regarding in veil- 
tories, for example, relates alone to the proper method of 
valuation. There are no omitted inventory items. 

Regarding taxable cash and accounts receivable, an ex¬ 
amination of the transcript discloses that certain items, in¬ 
consequential in amount, were through inadvertence omit¬ 
ted from the original returns. The additional tax which 
may properly be asserted in the instant case, must be con¬ 
fined to items of that character. Disposition of the case 
upon that basis will relieve the court of the necessity of 
passing upon the other issues next hereinafter referred to. 


II. 

The Amount of Taxable Cash as Determined by the Board 

is Grossly Overstated. 

Among the assets of petitioner which are subject to the 
District of Columbia intangible tax are its “monevs and 
credits, including moneys loaned and invested”. The fol¬ 
lowing tabulation reflects the maximum amount of cash 
which, in petitioner's judgment, can be taxed by the Dis¬ 
trict of Columbia, and the amount which has been subjected 
to tax by the Board: 

7-1-37 7-1-3S 

Taxable per petitioner $121,652.59 $89,778.38 
Taxable per Board $472,717.86 $856,90S.82 


The two foregoing smaller sums represent the actual cash 
on hand and in bank in the District of Columbia as reflected 
by tlie petitioner’s books and records. Said sums corre¬ 
spond exactly with the balance sheet figures of the 'Wash¬ 
ington store (Appellant's App. 75, et seq.). On the other 
hand, the figures adopted by the Board represent a per- 
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centage (average gross business and profits of the Wash¬ 
ington store as compared to those of the whole corporation) 
of the total corporate cash wherever situated and with¬ 
out regard to the jurisdiction from which control of said 
asset is exercised. In adopting this method of increasing 
taxable cash by several hundred per cent, the Board ig¬ 
nored the cash balances as reflected bv the Washington 
records of the taxpayer and disregarded the established 
policy of the Assessor’s office which was to determine tax¬ 
able cash by giving due weight to the taxpayer’s own books. 
The Board thus brands as incorrect the methods adopted by 
both petitioner and respondent: and it proceeds upon a new 
theory which, we urge, is obviously untenable and cannot 
be supported by the Board’s own findings of fact or by the 
authorities. 

The total corporate cash in this proceeding is a general 
reserve or balance maintained for general corporate use. 

Petitioner asserts with confidence that deposits repre¬ 
senting general reserves or balances maintained for the 
purpose of the entire business, wherever transacted, are 
considered located in the state where the actual principal 
executive office is located. Said deposits are taxable in 
said state where the principal executive office is located 
and can not by theoretical allocation, or otherwise, be taxed 
in some other jurisdiction wherein the deposits are not 
located or from which control over deposits can not be ex¬ 
ercised. To hold otherwise would constitute denial of due 
process of law. 

In Wheeling Steel Corporation v. Fox, 29S U. S. 1.93, (3- 
18-36), the State of West Virginia successfully sought the 
right to impose an ad valorem tax upon accounts receivable 
and upon bank deposits of the taxpayer which was or¬ 
ganized under the laws of Delaware. The corporation 
maintained its “principal” office in Delaware but the origi¬ 
nals of its stock ledger and the records of all transactions 
with respect to its capital stock were kept in New York. 
The general business offices of the corporation, however, 
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were located in 'Wheeling, West Virginia, where the gen¬ 
eral books and accounting records were kept. The chair¬ 
man of the board, president, treasurer, secretary and chief 
counsel resided at Wheeling. There its stockholders' and 
directors’ meetings were held. Dividends when declared 
were ordered to be paid and distributed at meetings held 
at Wheeling. All invoices were payable at Wheeling and 
the majority of commercial accounts were paid by checks 

issued from that citv. All monevs were controlled and all 

• * 

expenditures directed from the Wheeling office. In that 
city “the management functioned’’. In permitting West 
Virginia to impose a tax upon intangibles, most of which 
were located without that state, the Supreme Court said 
(pp. 208, 209, 214): 


“The tax is not a privilege or occupation tax. It is 
not a tax on net income. See Ilans Rees’ Sous v. North 
Carolina. 2811 1. S. 123, 133. It is an ad valorem prop¬ 
erty tax. We have held that it is essential to the 
validity of such a tax, under the tine process clause, 
that the property shall be within the territorial juris¬ 
diction of the taxing state. 


# # # 


, “When we deal with intangible property, such as 
credits and choses in action generally, we encounter 
the difficulty that by reason of the absence of physical 
characteristics they have no situs in the physical sense, 
but have the situs attributable to them in legal concep¬ 
tion. Accordingly we have held that a State may prop¬ 
erly apply the rule inobilia seqiiunfur personam and 
treat them as localized at the owner’s domicile for 
purposes of taxation. 


* # # 


“The so-called ‘money in bank’ is not cash or phy¬ 
sical property of the Corporation but is an indebted¬ 
ness owing by the bank to the Corporation by virtue 
bf the deposit account. From the Wheeling office pro¬ 
ceed the items deposited and there the withdrawals 
are directed and controlled. In the light of this course 
of business as shown by the agreed statements of fact, 
we find no sufficient basis for concluding that the bank 
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accounts thus maintained and controlled were properly 
attributable to the Corporation at any place other than 
at its general office at Wheeling.” 

Thus it is apparent that the Supreme Court approves or 
permits the taxation of cash or other intangibles only where 
said assets are within the territorial jurisdiction of the 
taxing state. Said intangibles are within the jurisdiction 
of a state for purposes of taxation only (1) when perhaps 
by fiction they are there “localized at the owner’s domi¬ 
cile”, or (2) when they are “maintained and controlled” 
from that state. Where the intangibles, such as bank ac¬ 
counts, are maintained and controlled from one certain 
jurisdiction, said assets may be considered to have “be¬ 
come integral parts of some local business” (p. 210) lo¬ 
cated within that jurisdiction; but unless the taxpayer’s 
domicile is located within the taxing jurisdiction or unless 
the intangibles are controlled therefrom, said jurisdiction 
has no authority to impose a tax. 

Upon applying the foregoing principles to the instant 
case we find that the District of Columbia has no authority 
to tax any bank balances except those which are maintained 
in local Washington banks. The Heclit Company is a cor¬ 
poration organized under Maryland law and maintains its 
general business offices in Baltimore where it keeps its 
corporate books and accounting records. There its direc¬ 
tors hold their meetings and its officers conduct the affairs 
of the corporation. There “the management functions”. 
The only records kept and the only actions taken in the 
District of Columbia are those relating solely to the Wash¬ 
ington store. The corporation was “domiciled” in Mary¬ 
land and not in the District of Columbia so that the latter 
could acquire no right to tax upon any theory of domicile. 
Nor is the District’s alleged right to impose a tax bottomed 
upon any better basis when we consider the source from 
which the bank balances of the whole corporation were con¬ 
trolled. Those balances were not controlled from the Dis¬ 
trict of Columbia. The Washington store had no authority 
to draw upon or use any portion of the funds on deposit 
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in any except Washington banks. Authority to draw on 
those funds resided in the principal executive office in Bal¬ 
timore. Under the Wheeling Steal case it is clear that the 
State of Maryland would have a right, by virtue of both 
domicile and control of funds, to impose a tax upon the 
general corporate bank balances; and it is equally clear, 
because of the absence of domicile and the absence of con¬ 
trol over funds, that the same right is not possessed by the 
District of Columbia. 


Again in Xetcark Fire Insurance Co. v. State Board, 307 
U. S. 313, the Supreme Court considered the taxability of 
intangibles belonging to a New Jersey corporation which 


had located its “registered" office at Newark in that state 


but had established a commercial domicile in New York. 


New Jersey was the state seeking to impose the tax. The 
onlv business carried on at this Newark office was that of 
a local or regional underwriting department. The com¬ 
pany's executive officers and its executive office were lo¬ 
cated in New York City where the general accounts of the 
company were kept. All cash and securities of the com¬ 
pany were located in New York or in banks outside of New 
Jersey with the exception of a small sum. All the general 
affairs of the company were conducted at the main office 
in New York. The State of New Jersey, as the legal domi¬ 
cile of the corporation, was permitted to impose the as¬ 
serted tax, the court saying (pp. 319, 321, 322): 


“Where consideration has been given to the exis¬ 
tence of a business situs of intangibles for taxation by 
a state other than the state of domicile, there has been 
definite evidence that the intangibles were integral 
parts of the business conducted. 


*#****## 


“To overcome the presumption of domiciliary loca¬ 
tion, the proof of business situs must definitely con¬ 
nect the intangibles as an integral part of the local 
activity. The facts presented by this record fall far 
short of this requirement. 
*######* 
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“If we were to assume that the intangibles of a cor¬ 
poration may have only one taxable situs, the mere 
fact that general affairs of a foreign corporation are 
conducted by general officers in New York without fur¬ 
ther evidence of tlie source and character of the intan¬ 
gibles does not destroy the taxability of a part of these 
intangibles by the state of the corporation’s legal domi¬ 
cile. The presumption of a taxable situs solely in New 
Jersey is not overturned.” (Italics ours) 


Since under the facts in the Newark Fire Insurance, case, 
a taxable situs for intangibles had not been established in 
New York but had remained “solely in New Jersey,’’ which 
was the corporation’s legal domicile, it is clear by the same 
token that the general corporate bank balances in the case 
at bar do not have a taxable situs in the District of Colum¬ 
bia. If the activities carried on in New York with respect 
to intangibles in the decided case do not result in establish¬ 
ing for them a taxable situs in that state, certain it is that 
the activities carried on in the District—there were in fact 
no such activities—with respect to the general intangibles 
of The Hccht Company can not give those intangibles a tax¬ 
able situs in the local jurisdiction. 

The case of Curry v. McCanless , 307 IT. S. 357 and Craves 
v. Elliott . 307 IT. S. 383, establish the proposition that in¬ 
tangibles may have more than one taxable situs, but it 
should be noted that the taxes involved in both those cases 
were death duties and not ad valorem taxes. This distinc¬ 
tion, however, may be unimportant. Neither of said cases 
extended the right to tax intangibles to any jurisdiction 
from which control of those intangibles was absent. "Both 
involve assets held by a trustee located in a state different 
from that wherein the settlor resided. The court simply 
held that both the state wherein the trustee was located and 
the state wherein the settlor was domiciled could impose a 
tax for the reason that some measure of control over the 
trusteed property was exercised from each state and for the 
further reason that each state afforded “the protection 
and benefit” (p. 367) of its laws to the property in ques- 
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tion. It is not even contended in the case at bar that the 
District of Columbia afforded any protection or benefit to 
the general corporate funds not on deposit in this jurisdic¬ 


tion. 

In the MeCanless case the court made it plain that mere 
availability for use in a certain jurisdiction will not subject 
intangibles to tax there. To be so taxed said intangibles, 
whether cash or otherwise, must be “used”. Said the 
court: (p. 368) 


“The taxpayer who is domiciled in one state but car¬ 
ries on business in another is subject to a tax there 
measured by the value of the intangibles used in his 
business. (Citing cases) Bnt taxation of a corporation 
bv a state where it does business, measured bv the 
value of the intangibles used in its business there, does 
n<>t preclude the state of incorporation from imposing 
a tax measured by all its intangibles. (Citing eases).” 
(Italics ours) 


The Board below adopted the so-called “business situs” 
rule in determining taxability of cash herein. Said action 
is not only in conflict with the authorities heretofore cited 
but flies in the face of the opinion of the United States 
Supreme Court in H'/scm/s/;/. etc. v. ,1. C. Penney <6 Co., 
311 C. S. 435. In that case the Court discards “business 
situs” as a mere label and concludes that under the Con¬ 
stitution the simple but controlling question in any case, 
such as that here under consideration, is whether the taxing 
authority has given anything for which it can ask return. 
The Court said: (p. 444) 


“ ‘Taxable event’, ‘jurisdiction to tax’, ‘business 
situs’, ‘extraterritoriality’, are all compendious ways 
of implying the impotence of state power because state 
power has nothing on which to operate. These tags 
are not instruments of adjudication but statements of 
result in applying the sole constitutional test for a case 
like the present one. That test is whether property 
was taken without due process of law, or, if paraphrase 
we must, whether the taxing power exerted by the state 
bears fiscal relation to protection, opportunities and 
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benefits given by the state. The simple but controlling 
question is whether the state has given anything for 
which it can ask return.” 


In the instant case the assertion of the disputed tax 
constitutes the taking of property without due process of 
law for the reason, among others, that the District of Co¬ 
lumbia has not given anything, insofar as concerns that 
cash of The lleclit Company located beyond the jurisdic¬ 
tional confines of the District of Columbia, for which it can 
demand a return in the form of a tax. Petitioner is aware 


that the asserted tax in the Penney case was sustained but 
it was sustained, as pointed out by the Court, because it 
was imposed for “the substantial privilege of carrying on 
business in Wisconsin”, (pp. 444-5) In the instant case 
the tax in controversy is not imposed for the privilege of 
carrying on business in the District of Columbia but is 
purely and simply an ad valorem tax. 

The following language is quoted from Conn. General 
Co. v. Johnson, 303 U. S. 77, 80-81: 


“* # * a state which controls the property and activi¬ 
ties within its boundaries of a foreign corporation ad¬ 
mitted to do business there may tax them. Bat the due 
process clause denies to the state power to tax or regu¬ 
late the corporation's property and activities else¬ 
where. (Citing cases) It follows that such a tax, 
otherwise unconstitutional, is not converted into a valid 
exaction merely because the corporation enjoys outside 
the state economic benefits from transactions within it, 
which the state might but does not tax, or because the 
state might tax the transactions which the corporation 
carries on outside the state if it were induced to carry 
them on within.” (Italics ours.) 


The findings below show that the general corporate funds 
were not “used” in the District of Columbia; at most they 
were “available for use” (Appellant’s App. 23, 31) in the 
District of Columbia but at the same time could be used 
there if, and only if, they be transferred to this jurisdic¬ 
tion. Since they had not been so transferred, they may not 
be taxed by the respondent. 
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III. 

In Determining Taxable Inventories Petitioner is Entitled 
to Make a Deduction Each Year on Account of Mark- 
Downs. 


For many years the petitioner lias employed what is 
known as the retail inventory method of accounting. Under 
that method inventory is taken at the selling price only and 
selling price is then reduced to cost or cpst-or-market by 
proper adjustments. Among the adjustments which are 
thus necessary for proper reflection of inventory values is 
that for mark-downs. It is this adjustment which the Board 
has refused to recognize in computing taxable values. 

It is fundamental that in computing inventories under 
the method outlined, proper adjustment must be made for 
markdowns. This is particularly true where, as here, an 
actual inventory is taken but once a year and where the 


date Of said actual inventory does not correspond with the 

basic date of valuation for tax purposes. This petitioner 

takes inventorv on Januarv 31st of each vear, whereas the 
• • * 

basic date for District of Columbia personal property tax¬ 
ation is Julv 1st of each vear. That an adjustment of this 
• • •» 

kind is necessarv is recognized not onlv bv leading account- 
ing authorities but also by various taxing bodies. For ex¬ 
ample, Eric 0. Kohler, M.A., C.P.A. Professor of Account¬ 
ing, Northwestern University, School of Commerce, in his 
“Accounting Principles Underlying Federal Income 
Taxes'*, has the following to say in his chapter on “Valua¬ 
tion of Inventories” (p. 166): 


“Dry-goods dealers and other retailers are permitted 
to use the ‘retail’ method of inventory valuation. Its 
use must be reflected in the accounts actually kept and 
changes in method must meet the approval of the Com¬ 
missioner. Under the retail method selling prices are 
reduced to cost by applying the percentage of ‘pur¬ 
chase mark-up’, due regard being bad for wark-downs 
and other changes of value and for variations as be¬ 
tween departments (Italics ours) 
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Likewise Regulations 103, Sec. 19.22 (c)-S, promulgated 
by the Federal Bureau of Internal Revenue, contain the 
following provisions with respect to the retail method: 

“Under this method the total of the retail selling 
prices of the goods on hand at the end of the year in 
each department or of each class of goods is reduced 
to approximate cost by deducting therefrom an amount 
which bears the same ratio to such total as— 

“ (a) tlm total of the retail selling prices of the goods 
included in the opening inventory plus the retail sell¬ 
ing prices of the goods purchased during the year, with 
proper adjust went fo such selling prices for all work¬ 
ups and mark-downs, 

less 

“(b) the cost of the goods included in the opening 
inventory plus the cost of the goods purchased during 
the year, 

bears to (a).” (Italics ours.) 

New York State has long recognized the necessitv for 
adjustments of this kind and has permitted same to be 
made as a matter of course. The following is quoted from 
Article 223 (added 10-27-22) of the Xew York Regulations: 

“Under this method (retail method) the goods in the 
inventory are ordinarily priced at the selling prices, 
and the total retail value of the goods in each depart¬ 
ment or of each class of goods is reduced to approxi¬ 
mate cost by deducting the percentage which represents 
the difference between the retail selling value and the 
purchase price. This percentage is determined by de¬ 
partments of a store or by classes of goods and should 
represent as accurately as may be the amounts added 
to the cost prices of the goods to cover selling and 
other expenses of doing business and for the margin 
of profit. In computing the percentage aboi'c men¬ 
tioned, proper adjust went should he made for all mark¬ 
ups anl mark-downs (Italics ours.) 

The necessity of such adjustments is also recognized by 
the Controller’s Congress of the National Retail Dry Goods 
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Association, the purpose of which Congress is declared to 
be: 

“To provide a clearing house where technical prob¬ 
lems in retail store management and control may be 
presented and discussed; to secure standardization of 
accounting and control procedure in retail establish¬ 
ments and to make possible through such standardiza¬ 
tion the collection of accurate data through which the 
function of retail distribution may be placed on a more 
scientific basis." 

This verv matter of mark-downs was considered in great 
detail at the Controller's Annual Congress held in June 
1937 in Chicago, at which time a report entitled “Balance 
Sheet Manual” was submitted. The following is quoted 
from said report and from the proceedings of said conven¬ 
tion (p. 13, The Year Book of Retailing, 1937): 

"Mnrktlomi vxpvnvncr on former inn ntorics —Re¬ 
serves should lx* set up on current inventory in accor¬ 
dance with percent of mark-down experience devel¬ 
oped on former inventories (exclusive of current pur¬ 
chases). An analysis of markdowns will very likely 
disclose a higher ratio of markdowns taken on inven¬ 
tory than on current purchases. Appropriate reserves 
should accordingly be provided as disclosed by such 
analysis.*’ 

It should be observed that the standard accounting prac¬ 
tice approved by the Controller's Congress required com¬ 
putation of mark-downs for the current year upon the basis 
of the taxpayer's experience with respect to mark-downs in 
former years. The experience of this petitioner shows that 
its average mark-downs for a period of four years ante¬ 
dating the two taxable periods here under discussion have 
exceeded the mark-down which is claimed in the instant 
proceeding. Said mark-downs for earlier years have been 
as follows: 
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1934 

9.27% 

1935 

8.60% 

1936 

8.10% 

1937 

8.90 % 

Total 

34.87% 

Average 

8.72% 


Though this petitioner would have been justified, upon 
the basis of its own past experience, in making a deduction 
of 8.72'/£ on account of mark-downs, it deducted only 8%. 
This deduction is not a theoretical or prospective adjust¬ 
ment which may or may not have to be made at some future 
date; it is an actuality based upon the petitioner's own 
known experience. 

In approving disallowance of this claimed deduction, the 
Board made the comment that “the evidence of the bases 
or purposes of the ‘mark-down’ was not enlightening”. 
(Appellant’s App. 41) Actually the basis of the mark- 
downs is the petitioner’s own experience for prior years 
as recommended bv the Controllers’ Congress of the Xa- 
tional Retail Dry Goods Association (supra, p. 26). Said 
experience for prior years is specifically found by the 
Board. (Appellant’s App. 21) 

Aside from attracting customers the purpose of the mark¬ 
down is to make an adjustment for those months other than 
January for merchandise that should be but is not selling, 
because petitioner can not each month make an actual in¬ 
spection thereof for the purpose of effecting a mark-down 
at that time. An example will make this clear. Assume 
an article of merchandise, c.q. a suit, which is marked at 
$40.00 on September 1. An inspection of the suit on that date 
would disclose a proper sale price of only $30.00 but this 
inspection and the actual mark-down is, in practice, not 
made until the following January 31 when a physical in¬ 
ventory is taken. Thus for a period of five months there 
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is an inflation on this item of 25%. Since taxable inven¬ 
tory is determined under the statute by taking the average 
stock in trade by months, it is obvious that the foregoing 

overvaluation for live-twelfths of the vear undulv inflates 

» * 

the taxable average inventorv. Onlv bv the mark-down 
adjustment can this inflation be remedied. 

The Board’s refusal to allow tins adjustment can not be 
justified and the inventories heretofore determined by re¬ 
spondent and approved by the Board, should be decreased 
according! v. 

IV. 

In Valuing Installment Accounts Receivable for Tax Pur¬ 
poses, Petitioner is Entitled to Deduct 25% Plus 5% 
from the Face Value Thereof; and the Record Contains 
No Substantial Evidence to Support the Board’s Con¬ 
clusion that a Deduction of Only 10% is Proper. 

The assessing authorities of the District of Columbia in 
their determination of taxable values for accounts receiv¬ 
able allowed a reduction from face value of 25% on install¬ 
ment accounts. At this point we are faced with the well es¬ 
tablished rule that the determination of the taxing author¬ 
ities is presumptively correct and that one who attacks that 
determination has the burden of proving it to be erroneous. 
Coolcjr. Law of Taxation , 3rd Ed., Yol. I, p. 447; U. S. v. 
Riwlskopf, 105 Y. S. 418: Bishoff v. Commistioucr, 27 
Fed. (2d) 91. In the instant case petitioner asserts that the 
Assessor’s valuation of accounts receivable is too high and 
to that extent assumes the burden of proof. Similarly, the 
repondent assails the Assessor’s determination as too low 
and by the same token assumes the burden of proving, if 
that be possible, the soundness of its position. 

The Board found that a “fair method” (Appellant’s 
App. 27, 35) of valuing petitioner’s installment accounts 
would be to value them at face, less 5%. Thereupon the 
Board proceeded to hold also that a “fairer” (Appellant’s 
App. 51) method of valuation would be to allow a 10% dis- 
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count; and the redetermined tax was computed upon that 
basis (Appellant’s App. 61, 02). Petitioner asserts that 
said action of the Board is whollv unwaranted and is with- 
out substantial support in the record. 

Before proceeding to a discussion of the merits of the con¬ 
tentions advanced respectively by petitioner and by re¬ 
spondent, it may be* well to examine briefly the nature of 
the duties imposed upon and the general methods followed 
by the taxing- authorities of the District. Said authorities 
must not only assess a tax upon personal property but by 
Src. 769 , Title 20. D. C. CODE (1929), they are required 
in that process, “to impartially equalize the value of said 
personal property as a basis for assessment.” This is im¬ 
portant. The Assessors are thus given latitude in determin¬ 
ing- taxable values but they are required to treat each tax¬ 
payer with even-handed justice. They must “equalize” 
values. 

Pursuant to the foregoing mandate the Assessors in the 
summer of 1939 adopted certain instructions for their own 
use and for the guidance of taxpayers, under which install¬ 
ment accounts receivable were valued at a discount of 
2.V/c. While on their face those instructions had appli¬ 
cation to “the fiscal year beginning July 1, 1939,” the 
Assessors adopted a policy of applying the 1939 instruc¬ 
tions to all open cases which were then pending when those 
instructions were promulgated. The instant case of The 
Hecht Company falls squarely in that category. These 
instructions were thus applied by the Assessor, in cases 
then still open, to accounts receivable on hand in 1937 and 
1938, whether owned by The Hecht Company or by any 
other taxpayer. This is made incontrovertiblv clear by the 
testimony of the respondent’s witness Willige who is a 
member of the Board of Personal Tax Appraisers (Appel¬ 
lant’s App. 73, et seq .): 
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“By Mr. Wallace: 

*> 

“Q. In connection with your equalizing-—1 mean the 
Assessor’s office—lias it not been the practice of the 
Board with respect to the fiscal years July 1, 1937, 
and July 1, 1938, to allow a 25 per cent reduction in 
installment accounts in determining the value' 

“A. The Board has allowed 25 per cent on the 1938 
and 1939 fiscal years. 

“Bv the Board: That is the propertv held in 1937 
and 1938:' 

“A. Yes. That is cases where tliev made examina- 
tions. 

“Q. That represents the general practice of the 
Board"? 

“A. Yes. 

# # 

“Q. In connection with the allowance of the 25 per 
cent, is that limited to installment accounts' 

“A. \ es. 

“Q. Is my understanding correct that this 25 per 
cent was allowed in cases where examinations were 
made on property for these taxable years of 1938 and 
1939 which had not been reported by the taxpayer and 
which had not previously been assessed for those 
Years. I understood you to sav you allowed that 25 
per cent in cases where you went back and I am trying 
to determine what they mean by going back? 

“A. Well, they made examinations for two or three 
Years back after the returns had been filed and we made 

allowances of 25 per cent on installment accounts. 

* # 

“By the Board: To what installment accounts did 
this allowance of 25 per cent apply? 

“Mr. Willige: They would apply in cases where the 
taxpayer had not reported the full amount of his ac¬ 
counts receivable. 

“Mr. Simmon: Would it apply to this case? 

“Mr. Willige: I would say it would. 

“Mr. Simmon: That is all.” 

When the witness called by respondent on this point thus 
testified that the 25 per cent discount is regularly applied 


by the Assessor’s office to the case of a taxpayer who had 
not subjected to tax “the full amount of his accounts re¬ 
ceivable”, obviously he meant a taxpayer who had not re¬ 
ported the full face amount as taxable. If a taxpayer by 
reporting as taxable the full face amount of the installment 
receivables, admits that said receivables are worth their 
face value, no adjustment therein is made by the Assessor’s 
office. On the other hand, where less than face value was 
reported, a discount being claimed, the Board of Personal 
Tax Appraisers fixes the allowable discount at 25%. This 
is exactly what happened in petitioner’s case. Installment 
accounts were reported on the returns at face, less a dis¬ 
count of 25%-35%. No single installment account receiv¬ 
able was omitted from the return . Since a discount was 
thus claimed the Assessors fixed the allowable percentage 
at 25%. Respondent’s witness testified unqualifiedly that 
the rule of his office, allowing 25%, would, as in other simi¬ 
lar cases, “apply to this case”. (Appellant’s App. 75) 
Since all other taxpayers in the same category with peti¬ 
tioner have been accorded the valuation treatment out¬ 
lined, under and in accordance with the general practice 
of the Assessor’s office, it follows that The Heeht Company 
can not properly, under any circumstances, be given less 
favorable treatment. Statements by the Board below (Ap¬ 
pellant’s App. 47) that allowance of a discount of 25% 
would be “an unfair discrimination” against “taxpayers, 
especially those in competition with the petitioner”, are 
wholly without support in the record. The purport of Wit¬ 
ness Willige’s testimony is directly to the contrary. Un¬ 
doubtedly there is not a comparable department store in 
the District of Columbia that has not been allowed a dis¬ 
count of at least 25% on installment accounts. The testi¬ 
mony of respondent’s witness can have no other meaning. 
In view of the statutory requirement that values be 
equalized and in view of the established procedure for 
equalizing, it is clear that the minimum discount to which 
petitioner is entitled is 25%. 
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Petitioner respectfully insists that the evidence in the 
record entitles the taxpayer to a reduction of all install¬ 
ment accounts receivable to a value lower than that fixed 
by the Assessor. In this, reliance is placed, inter alia, upon 
petitioner's Exhibits 13 and 14 (Appellant’s App. 80), and 
upon the testimony given in support thereof. Said exhibits 
show that a charge-off of 20.7% on wearing apparel ac¬ 
counts and of 33.7% on furniture accounts would not be 
excessive. Included in the foregoing 23.7% is an item of 
14.7% representing the average annual actual charge-off 
for bad debts, plus a reserve in an amount which the tax¬ 
payer’s own experience had indicated was necessary. Pe¬ 
titioned had found in 1932 that its reserve was inadequate, 
with the result that same was increased by $41,228.00 as 
shown by Exhibit 13. The annual charge-off-plus-reserve 
remained fairly constant from 1933 to 1938, as shown by 
said exhibit. Another factor in Exhibit 13 is the credit 
service reserve which is an item booked by petitioner when 
an installment sale is made, though it is then definitely 
known that same will not be collected in full and maybe not 
at all. Collection and credit expenses incurred annually by 
the taxpayer are clearly items to be considered in valuing 
accounts receivable. If it costs five per cent to collect one 
dollar due petitioner, then a receivable of the face value 
of one dollar is, without reference to other contingencies, 

worth onlv ninetv-five cents. The credit and collection ex- 
• * 

pense alone of The Hecht Company for each year is ap¬ 
proximately $373,000.00. The 10% discount allowed by 

the Board each vear on installment accounts is actuallv 

• •» 

less than the figure last named. In reaching its conclusion 
the Board has entirely overlooked the foregoing factors. 

Since the proper discount, as pointed out above, is 25.7% 
on wearing apparel accounts and 33.7% on furniture ac¬ 
counts, the average of said two percentages is 29.7%>, which 
is the approximate deduction sought by petitioner in claim¬ 
ing a discount of 25%, plus 5%, on all installment receiva¬ 
bles. 
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Upon the basis of the foregoing, petitioner urges that 
it is clearly entitled to deduct 2 o c / ( and 7) c /< on installment 
accounts in valuing those assets for tax purposes. The 
Board’s finding to the contrary is not supported by the 
record and constitutes reversible error. 

V. 

Plaintiff is Entitled to a Credit Against Its Business Privi¬ 
lege Taxes on Account of Additional Tangible Personal 
Property Taxes of $1,459.78 and $1,939.48 Paid by the 
Taxpayer in October 1939. 

When Congress first passed the statute imposing a busi¬ 
ness privilege tax, a provision was incorporated therein 
which allowed as a credit against that tax anv sum levied 
by the District of Columbia as a tax upon tangible personal 
property (except motor vehicles), provided same be paid 
by the taxpayer. There was no statutory requirement that 
the personal property tax be paid prior to or simultane¬ 
ously with payment of the business privilege tax; the stat¬ 
ute was entirely silent on that point. On the other hand, 
Section 23 of the Regulations promulgated by the Commis¬ 
sioners of the District of Columbia for the administration 
and enforcement of those provisions, contained the follow¬ 
ing: 

“Xo such credit will be allowed unless the tangible 
personal property tax shall be paid before or simul¬ 
taneously with the payment of the tax required to be 
paid under the provisions of said Title.” 

This provision of the Regulations amounts to administra¬ 
tive legislation. It imposes a restriction or requirement that 
Congress did not create or authorize. The provision, there¬ 
fore, is wholly invalid and any taxpayer who pays a tan¬ 
gible personal property tax for the fiscal year 1938, regard¬ 
less of the date of payment, is entitled to a credit therefor. 

The situation with respect to the fiscal year 1939 is some¬ 
what different. For that year the credit is allowable only 
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if the tangible personal property tax be paid “within the 
time prescribed by law, for the payment of such tax by the 
taxpayer”. The question here presented is whether the 
additional tangible personal property tax of $1,939.48, 
which was assessed August 24, 1939 and paid by petitioner 
under protest on October 20, 1939- was paid within the time 
prescribed by law. Petitioner avers that it was so paid. 

An examination of the statute fails to disclose any pro¬ 
vision dealing specifically with the dates upon which addi¬ 
tional taxes must be paid. Certain it is, however, that the 
“time prescribed by law for the payment of such” addi¬ 
tional taxes can not antedate the assessment thereof. It is 
fundamental that a valid assessment must first be made 
before liability for a property tax can arise. This is pointed 
out succinctly in Tumulty et al. v. I). C., 102 Fed. (2d) 1254; 
09 App. 1). C. 390, in the following language: 

p. 395: “It is a rule without exception that if a 
property tax assessment is not properly made- there 
is no proper basis for a tax, and a tax attempted to be 
collected, is void.” 

p. 400: “It is fundamental that an assessment must 
be validly made before tax liability can possibly accrue 
to the taxpayer.” 

The additional tangible personal property tax for 1939 
was not assessed until August 24, 1939, so that the time 
prescribed by law for its payment could not have been ear¬ 
lier than that date. Yet the Board indicates (Appellant’s 
App. 5(5) that this tax should have been paid in installments 
in September 1938 and March 1939; and because the tax 
was not so paid the Board denies the sought credit. This 
conclusion of the Board unjustly penalizes this petitioner 
and denies the latter the benefit of a relief provision of the 
statute which should be liberally construed. 

Tit. 20, I). C. Code 1929, Sec. 758 imposes a “penalty of 
1 per centum per month” upon those personal property 
taxes which are not paid in the months of September and 
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March. This penalty, which in itself is unusually harsh- 
has already been paid by petitioner in this case. Obviously 
this is the only penalty intended by Congress to be im¬ 
posed for delinquency in making tax payments. The action 
of the Board in denving the credit herein has the effect of 
imposing a further and even harsher penalty upon this pe¬ 
titioner. As said in Elliott v. Railroad . 90 U. S. 57G: 

“Penalties are never extended by implication. They 
must be expressly imposed or they can not be en¬ 
forced." ’ 


Petitioner is aware that the business privilege taxes 

against which a credit is sought, have already been paid in 

full so that technicallv the allowance of a credit at this time 

• 

should result in a refund of business privilege taxes al¬ 
ready paid, rather than in a diminution of the personal 
property taxes. But as a practical matter this simply re¬ 
solves itself into a minor bookkeeping adjustment. Any 
refund of business privilege taxes would correspond ex¬ 
actly in amount with the additional personal property 
taxes. In effect, therefore, the overpaid business privilege 
taxes should be applied against the additional personal 
property taxes here asserted for the purpose of relieving 
petitioner of the necessity of paying the latter. This has 
not been done but as a practical matter it should have been. 
As stated in Farmers Loan & Trust Co. v. Minnesota . 280 
U. S. 204, 212: 

“Taxation is an intensely practical matter and laws 
in respect of it should be construed and applied with 
a view of avoiding, so far as possible, unjust and op¬ 
pressive consequences.” 

The offsetting of the business privilege tax against the 
additional tangible personal property tax is not only per¬ 
mitted but in effect is required by Bull v. U. S., 295 U. S. 
247, wherein the taxpayer was allowed as a credit against 
an income tax liability the full amount of an overpayment 
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of estate tax, in spite of the fact that the statute of limi¬ 
tations hail already barred an independent suit against the 
Government for said overpayment. The two taxes in the 
decided case were inter-related as are the business privi¬ 
lege and the personal property taxes in the case at bar. 
Said the court (p. 261, et seq.): 


“While here the money was taken through mistake 
without any element of fraud, the unjust retention is 
immoral and amounts in law to a fraud on the tax¬ 
payer’s rights. What was said in the Stair Ban/: case 
applies with equal force to this situation. ‘An action 
will lie whenever the defendant has received money 
which is the property of the plaintiff, and which the 
defendant is obliged by natural justice and equity to 
refund. The form of the indebtedness or the mode in 
which it was incurred is immaterial " * 

m m # 

“If the claim for income tax deficiency had been 
the subject of a suit, any counter demand for recoup¬ 
ment of the overpayment of estate tax could have been 
asserted by way of defense and credit obtained not¬ 
withstanding the statute of limitations had barred an 
independent suit against the Government therefor. 
This is because recoupment is in the nature of a de¬ 
fense arising out of some feature of the transaction 

upon which the plaintiff's action is grounded. 

# # # 


“We are of the opinion that the petitioner was en¬ 
titled to have credited against the deficiency of in¬ 
come tax, the amount of his overpayment of estate tax 
with interest and that lie should have been given judg¬ 
ment accordingly.” 


The unjust and oppressive consequence of the Board’s 
decision in this case is readily apparent. If the petitioner 
in filing its original return had made adjustments in the 
returned figures which the Board now says must be made, 
a larger personal property tax would have been due. Said 
tax would have been increased by $1,459.78 and $1,939.48 
for the respective years involved; but by the same token 
the business privilege tax would have been decreased by 
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the identical sums. The tax adjustments would have ex¬ 
actly offset each other and petitioner would have paid in 
the aggregate the exact amount which it in fact originally 
paid. By deferring until 1930 the adjustments which he 
has now made, the Assessor lias placed petitioner in a po¬ 
sition where it is called upon to pay substantial additional 
taxes. Had he made those identical adjustments promptly 
upon the filing of the original returns, no additional tax 
would have resulted. The mere deferment of this act on 
the part of the Assessor should not be permitted to im¬ 
pose such an unjust burden upon this petitioner. This 
oppressive result can now be avoided only through relief 
to be afforded by this Honorable Court. 

CONCLUSION. 

In view of the foregoing, it is respectfully submitted 
that the Board of Tax Appeals should be reversed, with 
costs. 

Respectfully submitted, 

E. F. Colladay, 

'Wilton II. Wallace, 
Attorneys for Petitioner , 
1331 G Street, X. W., 
Washington, D. C. 

Colladay, Colladay & Wallace, 

Of Counsel. 


Dated: June 21, 1941. 
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1 Board of Tax Appeals for the District of Columbia 

Docket No. 270 

The Hecht Company, Petitioner, 
v. 

District of Columbia, Respondent. 

Counsel: E. F. Colladay 

Wilton H. Wallace 

Address: 1331 G Street, N.W. 

Docket 

Date Proceedings Memorandum 

1930 

Nov. 21—Pet. filed. Taxpayer notified Personal Prop- 

A. A. served. ertv Tax 

* 

Dec. 4 —Answer filed by respondent. 

Hearing set Dec. 18. A. A. and Taxpayer noti¬ 
fied. 

Dec. G —Mot. of pet. for continuance of Hearing—Granted 
Hearing Jan. 18/40 

1940 

Jan. 18—Hearing—to be continued Jan. 24. 

Jan. 19—Leave to amend Answer—Granted 

Jan. 20—Hearing—continued to Jan. 29. Motion of Board 

Jan. 29—Hearing cont'd to Feb. G 

Feb. 3 —Hearing cont'd to Feb. 8. 

Feb. 8 —Hearing- 

Mar. 23—Mot. for leave to amend respondent’s Answer, as 
amended—Granted—Amendment to resp’s 
Answer, as amended. 

Mar. 25—Mot. for extension of time for filing brief filed bv 
pet.—G ranted. 

May 21—Application for subpoena ad test to Harold G. 

Malone, and subpoena duces, tecum to George 
M. Quirk, filed by resp. 
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May 22—Subpoena directed to Malone and Quirk and hear¬ 
ing set for May 29/40 

May 29—Hearing in response to subpoena. 

6/30/40—Resp’s Exceptions to Findings of Facts filed 
7/6/40 —Pet’s suggestions to Findings of Fact Hearing 
set 7/12/40 
7/12/40—Hearing 

7/15/40—Pet’s mot. to amend pet.—Granted. 

9/20/40—Rehearing 

Nov. 15—Pet’s memorandum and exceptions to proposed 
Findings. 

Dec. 13—Brief filed by respondent. 

Dec. 20—Findings of Fact, Opinion and Decision 
1941 

Jan. 3 —Pet’s mot. to vacate dec. and reconsider and revise 
Findings of Fact 
Jan. 17—Rehearing 

Jan. 27—Memorandum Opinion and Decision 
Feb. 25—Pet. for Review filed by pet. 

1A Mar. 25—Mot. for enlargement of time to file record 
by pet.—Granted—extended to May 12. 

May 7 —Joint Designation of Record filed by pet. 

2 Petition 

The above named petitioner petitions for a reduction of 
an assessment of taxes against it and alleges as follows: 

1. The petitioner is a corporation with office at Seventh 
and F Streets, N. W., Washington, D. C. 

2. The tax in controversy is a personal property tax for 
the fiscal years ended June 30,1938 and June 30, 1939 in the 
respective amounts, including interest and/or penalties, of 
$4,752.07 and $5,026.82. 

3. The notice of assessment was dated, to wit: August 24, 
1939 and the tax was paid by the petitioner under protest in 
writing under date of October 20, 1939, the Collector’s 
receipt being dated October 23, 1939, as will appear in the 
copy of the notice of assessment hereto attached as Exhibit 
“A*”. 


4. The assessment of the tax set forth in the notice of 
assessment is based upon the following 1 errors: 

(a) Respondent has committed error by increasing the 
taxable value of petitioner’s inventory or stock in 

3 trade for the fiscal years 1938 and 1939 by the re¬ 
spective sums of $67,778.45 and $59,185.47. 

(b) The respondent has committed error by increasing 
petitioner's taxable cash for the fiscal years 1938 and 1939 
by the respective sums of $154,142.27 and $185,012.72. 

(c) The respondent has committed error by increasing 
the value of petitioner's accounts receivable for tax pur¬ 
poses, for the fiscal years 1938 and 1939 by the respective 
sums of $99,116.57 and $111,022.98. 

(d) The respondent has committed error by failing and 
refusing to allow as a credit against the business privilege 
tax of this petitioner the additional tax on tangible personal 
property as now determined by the respondent for the fiscal 
years 1938 and 1939 in the respective sums of $1,459.78 and 
$1,939.48. 

5. The facts upon which the petitioner relies as a basis 
of this proceeding are as follows: 

(a) The taxable value of petitioner’s inventory or stock 
in trade for 1938 is $1,095,439.00 rather than $1,163,217.45 
as determined by the respondent; and the taxable value of 
petitioner’s inventory or stock in trade for 1939 is 
$944,955.00 rather than $1,004,140.47 as determined by re¬ 
spondent. For both years here involved, as well as 

4 for prior years, the petitioner employed the retail 
method of inventorving. The average monthly in- 

ventory as determined under and in accordance with said 
method, must be adjusted to take care of the decrease in the 
fair cash value of the stock in trade on account of changes in 
style, damaged and soiled merchandise, age, fashion trend, 
etc., which factors the respondent has wholly ignored. For 
each of the two years here involved petitioner made deduc¬ 
tions of GVjJc on account of discounts, 8% on account of 
mark-downs and 5% on account of inventory shrinkage. 
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The mark-downs of the petitioner for each of the years 
aforesaid on account of the factors referred to are not less 
than S%, which is the percentage adopted and used by peti¬ 
tioner in determining the taxable value of inventories for 
both years. The respondent has failed and refused to adjust 
inventories on account of the aforesaid mark-downs of 8%. 

(b) For the purpose of cashing pay checks of numerous 
Government employees on June 30 of the two fiscal years 
1938 and 1939, petitioner withdrew sums of money from its 
bank accounts. Government pay checks were cashed ac- 
cordinglv and at the close of the business day on June 30 of 
each of said years, said Government checks and others were 
charged by petitioner to its respective bank accounts. 
5 This procedure is a well established trade practice 
which is employed daily by this petitioner and by 
others engaged in similar lines of business. The respondent 
has failed and refused to recognize said entries on peti¬ 
tioner's books as of June 30 of each year and has deter¬ 
mined without warrant and contrary to the facts that peti¬ 
tioner's bank accounts reflected overdrafts, though neither 
the books of account of this petitioner nor of said banks in 
fact reflected an overdraft. The taxable cash on hand of 
petitioner for the fiscal years 1938 and 1939 was respectively 
$47,554.12 and $53,288.32. The respondent has added to 
said respective figures representing cash on hand, the fol¬ 
lowing sums which were charged on petitioner’s books of 
account to the following banks on June 30 of each year: 


Bank of Commerce & Savings 
The Second National Bank 
Biggs National Bank 
Biggs National Bank 


1938 1939 

$ 252.79 $ 61.71 

11,336.27 10,959.45 

97,877.85 173,991.56 
44,675.36 —0— 


Totals 


$154,142.27 $185,012.72 


(c) The taxable value of petitioner’s accounts receivable 
for 1938 is $2,320,978.70 rather than $2,419,095.27 as deter- 


mined by the respondent; and the taxable value 

6 of petitioner’s accounts receivable for 1939 is 
$2,390,417.0$ rather than $2,501,440.06 as determined 

by the respondent. Petitioner carries on its books of ac¬ 
count at all times large accounts receivable arising from 
installment sales, as well as from other sales on open ac¬ 
count, not upon the installment basis. Petitioner avers 
that in valuing installment accounts receivable, deductions 
from the face value of said accounts to the extent of 25% 
and 5% must be made in order to determine actual value; 
and that in valuing other accounts receivable not on the 
installment basis, deductions from the face value of said 
accounts to the extent of 5% and 5% must be made in order 
to determine actual value. Respondent has permitted the 
discount of only 25% with respect to installment accounts 
receivable and only 5% with respect to other accounts re¬ 
ceivable. 

(d) Under date of October 20, 1939 petitioner paid to 
the District of Columbia as a part of the taxes here in con¬ 
troversy the sums of $1,459.78 and $1,939.48 representing 
respectively additional taxes on tangible personal property 
levied against this petitioner. Petitioner has heretofore 
paid to the District as business privilege taxes the net sums 
of $18,680.66 and $21,656.78 for the fiscal years 1937-38 and 
1938-39 respectively. Petitioner is informed and 

7 therefore avers that the aforesaid $1,459.78 and 
$1,939.48 should be allowed as credits against the 

business privilege tax but the respondent has failed and 
refused to allow said credit. 

6. Petitioner attaches hereto and makes a part of this 
petition the following additional exhibits marked respec¬ 
tively “B” and “C”: 

Exhibit “B”—copy of portion of petitioner’s personal 
tax return for 1938. 

Exhibit “C”—copy of portion of petitioner’s personal 
tax return for 1939. 

Wherefore, the petitioner prays that this Board may hear 
the proceeding and 
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1. Hold that the value of petitioner’s stock in trade as 
determined by the respondent should be reduced by the 
aforesaid sums of $07,778.45 and $59,185.47; 

2. Hold that petitioner’s taxable cash as determined by 
the respondent should be reduced by the aforesaid sums of 
$154,142.27 and $185,012.72; 

3. Hold that the value of petitioner's accounts receivable 
as determined by the respondent should be reduced by the 
aforesaid $99,116.57 and $111,022.98; 

4. Hold that petitioner is entitled to credit for the afore¬ 
said sums of $1,459.78 and $1,939.48; 

5. Instruct the respondent to make a recomputation of 
tax liabilitv for the fiscal vears 1938 and 1939 and order that 
a refund be made to petitioner of taxes interest and penal¬ 
ties overpaid; and 

6. Grant such other and further relief as to the Board 
may seem just and proper. 

(Signed) E. F. COLL AD AY 
(Signed) WILTON H. WALLACE 
Counsel for Petitioner 
1331 G Street, N. W. 
Washington, D. C. 

8 District of Columbia, .*.<?; 

George M. Quirk, being duly sworn, says that lie is vice 
president of The Hecht Company and as such is duly author¬ 
ized to verify the foregoing petition, that he has read the 
foregoing petition or had the same read to him and is fa¬ 
miliar with the statements contained therein and that the 
statements contained therein are true, except those stated 
to be upon information and belief and those he believes to 
be true. 

GEORGE M QUIRK 

Subscribed and sworn to before me this 21st day of No- 

* 

vember, 1939. 

JOHN W. TALLENTIRE 

[seal] Notary Public 

• «•******• 
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23 Petitioner's Motion to Amend Petition 

Comes now the petitioner by its undersigned counsel and 
moves the Board for leave to amend its petition herein by 
adding to said petition as paragraphs 4(e) and 5(e) re¬ 
spectively the following: 

4(e) Respondent has committed error by asserting any 
deficiency whatsoever, except with respect to minor items 
which were inadvertently omitted from the personal prop- 
ertv tax returns for both vears, in that the District of Co- 
lumbia was without authoritv to assert an additional tax 
against this petitioner after the Assessor for the District 
of Columbia had made assessments upon the basis of the 
returns as filed. 

5(e) For both years here in controversy petitioner filed 
personal property tax returns and paid taxes thereon, 
based upon assessments made by the Assessor for the Dis¬ 
trict bf Columbia. Except for a small amount of cash and 
certain inconsequential accounts receivable which were in¬ 
advertently omitted from said original returns for both 
years, the petitioner reported in said returns all taxable 
items. 

(Signed) WILTON H. WALLACE 
Counsel for Petitioner 
1331 G Street, N. W. 
Washington, D. C. 

Granted: July 15, 1940 

JO. V. MORGAN 

Member Sole 

12 Answer 

Comes now the respondent, by its counsel, and in answer 
to the petition filed in the above-entitled proceeding, states 
as follows: 

1 (a) In its return of personal property for the fiscal 
year ending June 30, 1938, petitioner reported its average 
stock in trade as having a net value of $1,095,439.00. This 
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figure was determined by deducting from the value of peti¬ 
tioner's average stock in trade the following: 

6VL»% on account of purchase discounts; 

8% on account of mark-downs; 

5% on account of inventory shrinkage. 

The Board of Personal Tax Appraisers allowed the 
claimed deductions of 6Vi r I 011 account of purchase dis¬ 
counts and 5% on account of inventory shrinkage and in¬ 
creased the value of petitioner's merchandise inventory to 
$1,163,217.45. Respondent says that the Board of Personal 
Tax Appraisers erred in allowing any amount for purchase 
discounts and claims that the taxable value of petitioner's 
average stock in trade for the fiscal year ending June 30, 
1938, should be increased to $1,248,651.00 and that the tax 
thereon should be increased aecordinglv. 

(b) Tn its return of personal property for the fiscal year 
ending June 30,1939, petitioner reported its average 

13 stock in trade as having a net value of $944,955.00. 
This figure was determined by deducting from the 

value of petitioner’s average stock in trade the following: 

6VL>% on account of purchase discounts; 

8% on account of mark-downs; 

5% on account of inventory shrinkage. 

The Board of Personal Tax Appraisers allowed the 
claimed deductions of 6M>% and 5% and increased the value 
of petitioner’s merchandise inventory to $1,004,140.47. Re¬ 
spondent says the Board of Personal Tax Appraisers erred 
in allowing any amount for purchase discounts and claims 
that the taxable value of petitioner’s average stock in trade 
for the fiscal year ending June 30, 1939, should be increased 
to $1,077,890.90 and that the tax thereon should be increased 
accordingly. 

• *•#*•#**• 

14 3 (a) In its return of personal property for the 
fiscal year ending June 30, 193S, petitioner reported 
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accounts receivable as of July 1, 1937, having a value of 
$2,056,603.75. The Board of Personal Tax Appraisers in¬ 
creased the value of such accounts receivable to 
$2,419,095.27. Respondent says that petitioner's accounts 
receivable on July 1,1937, had a gross value of $3,178,606.01, 
itemized as follows: 


Accounts Receivable 


C. O. D. 

R. R. Claims 

8. 8. Hollander (adv.) 

Installment 

Open 

Employees 
Home Office 


$ 13,172.24 

644.S6 
1,716.87 
2,215,161.31 
762,396.04 
60,514.69 
125,000.00 


Total Accounts Receivable $3,178,606.01 

Respondent concedes that petitioner should be allowed a 
deduction from the gross value of such accounts receivable 
in the amount of $151,903.60 representing 5 c /c on the value 
of installment, open, and employees' accounts listed above. 
And respondent claims that the taxable value of petitioner's 
accounts receivable as of July 1, 1937, should be increased 
to $3,026,702.41 and that the tax thereon should be increased 
aceordinglv. 

(b) In its return of personal property for the fiscal year 
ending June 30, 1939, petitioner reported accounts receiv¬ 
able as of July 1,1938, having a value of $2,128,454.22. The 
Board of Personal Tax Appraisers increased the value of 
such accounts receivable to $2,501,440.06. Respondent says 
that petitioner's accounts receivable on July 1, 1938, had a 
gross 'value of $3,351,531.SO, itemized as follows: 

15 Accounts Receivable 

C. O. D. $ 26,435.82 

R. R. Claims 390.29 

S. S. Hollander (adv.) 343.35 

Installment 2,259,578.61 


Open 

Employees 
Home Office 
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810,904.61 

53,879.12 

200,000.00 


Total Accounts Receivable $3,351,531.80 

Respondent concedes that petitioner should be allowed a 
deduction from the gross value of such accounts receivable 
in the amount of $156,218.12, representing 5% of the value 
of the installment, open and employees’ accounts listed 
above. And respondent claims that the taxable value of 
petitioner's accounts receivable as of July 1, 1938, should 
be increased to $3,195,313.68 and that the tax thereon should 
be increased accordingly. 

O w 

4. (a) On February 1, 1937, petitioner owned supplies 
(i. e., tires, tubes, gasoline, oil, stationery, labels, sales 
books, packing materials, etc.) having a value of $38,770.84. 
In its return of personal property owned on July 1, 1937, 
petitioner failed to include any amount representing such 
supplies. Upon being advised by a representative of the 
petitioner that no inventory of such supplies is made by the 
petitioner except on February 1 of each year, that this figure 
remained fairly constant throughout the year, and that, 
consequently, the value of such supplies held by petitioner 
on July 1 of each year was approximately the same as the 
value of such supplies held on February 1 of such year, the 
Board of Personal Tax Appraisers accepted the above figure 
as representing the value of such supplies owned by the 
petitioner on July 1, 1937. From this accepted value the 
Board of Personal Tax Appraisers first allowed a deduc¬ 
tion of $7500.00 for obsolete sales books and other discon¬ 
tinued items which petitioner claimed were deductible and 
had not been written off its books. The Board of Personal 
Tax Appraisers allowed a further deduction of $15,635.00 
(50% of the amount remaining after deducting the $7500.00 
above referred to) and assessed petitioner for the fiscal 
vear ending June 30,1938, upon supplies having a net value 
of $15,635.00. 


16 Since petitioner is unable to report the value of its 
supplies owned on July 1, 1937, and lias agreed that 
the value of such supplies on such date was approximately 
the same as the value of such supplies on February 1, 1937, 
the respondent makes no objection to use of such figure. 
However, respondent claims that the taxable value of such 
supplies on the date in question should be determined by 
this Board to be not less than $31,270.00 and that the tax on 
such supplies should be increased accordingly. 

(b) In its return of personal property owned on July 1, 
193S, petitioner likewise failed to include any amount rep¬ 
resenting supplies. The inventory of February 1, 193S, 
discloses that the petitioner owned on that date supplies 
having a value of $29,934.76. The Board of Personal Tax 
Appraisers assessed such supplies as having a value of 
$11,217.3S. Respondent claims that the taxable value of 
such supplies should be determined by this Board to be not 
less than $22,434.76 and that the tax on such supplies should 
1)0 increased accordingly. 

5. In paragraph 4(d), petitioner seeks a credit against 
or refund of business privilege taxes paid by the petitioner 
for the fiscal years ending June 30,1938, and June 30, 1939. 
Such taxes for the fiscal year ending June 30, 1938, were 
assessed on February 15, 1939. Such taxes for the fiscal 
year ending June 30, 1939, were assessed on February 8, 
1939. The petition herein was filed on November 21, 1939, 
which date is not within 90 days from the dates upon which 
the above-mentioned business privilege taxes were assessed. 
Therefore, this Board is without jurisdiction to hear or de¬ 
termine any questions relating to credit against or refund 
of business privilege taxes paid by the petitioner and any 
claims respecting such taxes should be dismissed. 

S/ GLENN SIMMON, 

Asst. Corporation Counsel , D. C. 

Counsel for the Respondent. 
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20 Motion for Leave to Amend Respondent's Answer, 

as Amended—Amendment to Respondent's An¬ 
swer, as Amended. 

Comes now the respondent, by its counsel, and moves the 
Board for leave to amend its answer, as amended, to con¬ 
form to evidence adduced in these proceedings: 

(1) By amending paragraph 2(a) thereof, so that the 
same shall read as follows: 

“2(a) Respondent denies the Board of Personal Tax Ap¬ 
praisers increased petitioner’s taxable cash held on July 1, 
1937, by the amount of $154,142.27, as alleged in Paragraph 
4(b) of the Petition filed herein, but says that said Board 
of Personal Tax Appraisers increased the value of money’s 
and credits held by petitioner on said date by $143,255 
($155,632 minus overstatement of $12,337, as shown on Pe¬ 
titioner’s Exhibit 4(a)), and respondent says that at the 
close of business on June 30, 1937, and at the beginning of 
business on July 1, 1937, the petitioner held taxable moneys 
and credits in the District of Columbia in the following 
amounts: 

Cashier’s Fund (Borden) .$15,500.00 

Sarah Kringe . 500.00 

Tube Room. 4,500.00 

Warehouse . 268.00 

D. Novak. 27,000.00 

Eastern Airlines. 145.33 

New York Office . 576.67 

Petty Fund. 554.12 

21 On Deposit—Bank of Commerce & Savings 954.19 

Cash on Hand Deposited in Bank of Com¬ 
merce & Savings on July 1, 1937 . 252.79 

On Deposit Second National Bank . 61,161.54 

Cash on Hand Deposited in Second National Bank 

on July 1, 1937 . 11,336.27 

On Deposit—Riggs National Bank. 15,159.55 

Cash on Hand Deposited in Riggs National Bank 

on July 1, 1937 .142,553.21 

On Deposit—Hamilton National Bank. 5,0S2.23 

Total.$285,543.90 
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(2) By amending 1 Paragraph 2(b) thereof so that the 
same shall read as follows: 

“(b) Respondent denies that the Board of Personal Tax 
Appraisers increased petitioner's taxable cash held on July 
1, 1938, by the amount of $185,012.72 as alleged in Para¬ 
graph 4(b) of the Petition but says that said Board of Per¬ 
sonal Tax Appraisers increased the moneys held by peti¬ 
tioner on said date by $176,377.98 ($185,216.68 minus 
$8,838.70, as shown by Petitioner's Exhibit 4(b)), and re¬ 
spondent says that at the close of business on June 30,1938, 
and at the beginning of business on July 1, 1938, the peti¬ 
tioner held taxable moneys and credits in the District of 
Columbia in the following amounts: 


Cashier's Fund (Borden) .$18,500.00 

Sarah Kringe . 500.00 

Tube Room. 4,500.00 

Warehouse . 362.00 

D. Novak. 27,000.00 

Eastern Airlines. 259.06 

New York Office. 582.90 

Petty Fund. 1,788.32 

On Deposit—Riggs National Bank.243,132.66 

Cash on Hand Deposited in Riggs National Bank 

on July 1, 1938 .173,991.56 

On Deposit—Second National Bank. 60,484.80 

Cash on Hand Deposited in Second National Bank 

on July 1, 1938 . 10,959.45 

On Deposit—Bank of Commerce «Sc Savings. 1,267.97 

Cash on Hand Deposited in Bank of Commerce & 

Savings on July 1, 1938 . 61.70 

On Deposit—Hamilton National Bank. 5,138.19 


Total.$548,528.61 

* J 


(3) By amending Paragraph 2(c) thereof so that the 
same shall read as follows: 

22 “(c) In addition to the amounts itemized above, 

the petitioner also transferred substantial sums of 
cash to its Baltimore Office just prior to each of the tax¬ 
able dates here in question, and respondent claims that a 
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substantial part of the total cash or other liquid assets held 
by the petitioner on July 1, 1937, and July 1, 1938, was 
necessary to and used by the petitioner in the operation 
of its business in the District of Columbia, and respondent 
prays that this Board increase the value of petitioner’s tax¬ 
able moneys itemized in Paragraph 2(a) and 2(b) hereof 
by such amount as to the Board shall seem proper and that 
the personal property taxes of the petitioner for said years 
be increased accordingly.” 

and 

(4) By adding a prayer thereto to read as follows: 

“Wherefore, respondent prays that the Board increase 
the amount of petitioner’s personal property taxes in such 
amount as to the Board shall seem just and proper.” 

/s/ GLENN SIMMON, 

Assistant Corporation Counsel, D. C\ 

G. R. LITTLEHALES, 
Assistant Corporation Counsel. D. ('. 

Counsel for the Respondent , 
District Building. 

No objection: 

WILTON II. WALLACE 
Attg for Petitioner 

Granted: 3/23/40 
JO. V. MORGAN 
Member Sole 

24 Findings oj Fact and Opinion 

The Assessor of the District of Columbia assessed the 
petitioner and the petitioner paid to the District the sum 
of $4,752.07 as an additional personal property tax and 
penalty for the fiscal year ending June 30, 1938, and the 
sum of $5,026.82 as an additional personal property tax 
and penalty for the fiscal year ending June 30, 1939. The 
petitioner seeks refund of such sums. It is alleged by the 
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petitioner that the assessment of the foregoing taxes and 
penalties is based on the following errors: 

“(a) Respondent has committed error by increasing the 
taxable value of petitioner’s inventory or stock in trade for 
the fiscal years 1938 and 1939 by the respective sums of 
$67,778.43 and $59,185.47. 


“(b) The respondent has committed error by increas¬ 
ing petitioner's taxable cash for the fiscal years 1938 and 
1939 by the respective sums of $154,142.27 and $185,012.72. 


“(c) The respondent has committed error by increasing 
the value of petitioner's accounts receivable for tax pur¬ 
poses, for the fiscal years 1938 and 1939 by the respective 
sums of $99,116.57 and $111,022.98. 


“(d) The respondent has committed error by failing 
and refusing to allow as a credit against the business priv¬ 
ilege tax of this petitioner the additional tax on tangible 
personal property as now determined by the respondent for 
the fiscal years 1938 and 1939 in the respective sums of 
$1,459.78 and $1,939.48. 


“(6) Respondent has committed error by asserting any 
deficiency whatsoever, except with respect to minor items 
which were inadvertently omitted from the personal prop¬ 
erty tax returns for both years, in that the District of Co¬ 
lumbia was without authority to assert an additional tax 
against this petitioner after the Assessor for the District 
of Columbia had made assessments upon the basis of the 
returns as filed.” 

The respondent filed an answer in which it is prayed that 
the personal property taxes and penalties here involved be 
increased. In support of such claim the respondent alleged 
as follows: 

1. In respect to the tax on stock in trade, the Board of 
Personal Tax Appraisers erred in allowing a deduction 
from inventory value of 6VL> per centum on account of pur- 
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chase discounts: and that, therefore, the valuation 
25 of stock in trade for the fiscal year ending June 30, 
193S should be increased from $1,163,217.45 to 
$1,248,651, and for the fiscal year ending June 30,1939, from 
$1,004,140.47 to $1,077,890.90. 

2. The petitioner transferred substantial sums of cash to 
its Baltimore office immediately before the taxable dates in 
question, which sums, together with other intangible assets 
held by the petitioner on July 1, 1937 and July 1, 1938, were 
necessary to and used by the petitioner in the operation of 
its business in the District of Columbia. 


3. The reasonable value of accounts receivable for the 
fiscal year ending June 30, 1938 was $3,026,702.41 instead 
of $2,419,095.27 as determined by the Board of Personal 
Tax Appraisers; and for the fiscal year ending June 30, 
1939 was $3,195,313.68 instead of $2,501,440.06 as deter¬ 
mined by the Board of Personal Tax Appraisers. 


4. The reasonable value of supplies owned by petitioner 
on July 1, 1937, was $36,770.84 instead of $15,635 as deter¬ 
mined by the Board of Personal Tax Appraisers; and the 
reasonable value of supplies owned by the petitioner on 
July 1, 1938. was $29,934.76 instead of $11,217.38 as deter¬ 
mined by the Board of Personal Tax Appraisers. 


5. The Board of Tax Appeals is without jurisdiction to 
consider the claim for credit against or refund of the busi- 
ness privilege taxes for the fiscal years ending June 30, 
1938 and June 30, 1939, since the petition herein was not 
filed within 90 days from the date of assessment of such 
taxes. 

Findings of Fact 


General 


The petitioner is a Maryland corporation with its prin¬ 
cipal office in Baltimore, Maryland. It was organized “to 
establish and conduct general department stores, in all 


IS 


their branches.” Its charter provides that the petitioner 
shall have the power: 

‘‘To have one or more offices and places of business, and 
to carry on all or any of its operations and business, and 
without restriction or limit, as to amount or place, in any 
of the States, Districts, Territories, or Colonies of the 
United States, and in any foreign countries, subject to the 
laws of such State, District, Territory, Colony, or Coun¬ 
try.” 

% 

The charter further provides: 

“Third. The post office address of the place, at which the 
principal office of the corporation in this State will be lo¬ 
cated, is Northeast Corner of Baltimore and Charles 
2(5 Streets, Baltimore, Maryland, and the name and 
post office address of the corporation’s resident 
agent is Moses S. Hecht, Northeast Corner of Baltimore 
and Charles Streets, Baltimore, Maryland, and the said 
Moses S. ITeeht is a citizen of this State, and actually re¬ 
sides therein.” 

The petitioner owns and operates a large department 
store in the District of Columbia. Under names other than 
its corporate name it operates a department store in New 
York: two department stores, a men's furnishing store, a 
wearing apparel store and a furniture store in Baltimore, 
Maryland: an electrical appliance store on the Eastern 
Shore of Maryland: and a small store in Annapolis, Mary¬ 
land. All such stores are operated as separate units. 

Of the total volume of business done by all of the stores 
of the petitioner during the two fiscal years involved, 50 
per centum is done in the department store in the District 
of Columbia; and of its total profits, 50 per centum is real¬ 
ized from the operation of the "Washington store. 

At the head of the staff of the Washington store are 
thrt*e officials, all of whom are vice-presidents and directors 
of the petitioner. These officials determine the policies of 
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the store. The president of the petitioner visits the Wash¬ 
ington store nearly every day. 

Tax on Stock in Trade for the Fiscal Year Ending 

June 30, 1938 

The form for personal tax returns supplied by the As¬ 
sessor to taxpayers, including the petitioner, for reporting 
personal property held by the taxpayer on July 1, 1937, 
upon which the tax for the fiscal year ending June 30, 1938 
was to be based, contained a section for the reporting of 
“Merchandise or Stock in trade”. A note in such section 
of the return read as follows: 

“Under the law—the basis for the assessment on mer¬ 
chandise or stock in trade is the average amount at cost, 
carried during the preceding fiscal year.” 

Regulations or instructions of the Assessor’s office per¬ 
taining to the reporting of stock in trade in force on July 
1, 1937, provided that: 

“1. Average inventory means net cost of the goods de¬ 
livered or the actual cost of the goods minus anv cash dis- 
counts from which a further deduction of 5% will be al¬ 
lowed.” 

During the month of July 1937, as required by law, the 
petitioner filed its return of personal property with the 
Assessor, and reported its monthly average stock in trade 
for the preceding fiscal year as follows: 

27 “1. Merchandise or Stock in trade (including 

consigned goods).- The information in this state¬ 
ment is confidential. 

Inventory June 30, 1936 $911,096.00 estimated 

Balance sheet of June 30, 1937, must be submitted with 
this statement. 

Purchases, sales, and inventories must be furnished by 
months. 


20 



(1) 


(2) 

(3) 

MONTHS 

Purchases during 

Sales during month 

Inventory at close 


month 


at cost 

of month 

July 1930 . . 

. . .$ 

$ 

Estimated— 

$ S7S.73G. 

August . . . . 

... .$ 

$ 

i i 

$ 973,418. 

September . . 

. . .$ 

$ 

i i 

$1,131,200. 

October . . . 


$ 

i i 

$1,211,903. 

November . . 

. ..$ 7/1/30 to 6/30/37 

$ 

i i 

$1,271,084 

December . . 

. . .$ $7,804,389. 

$ 

i 4 

$ 944,040 

Januarv 1937 

•il 

■ • . v 

$ 

Actual— 

$1,113,133. 

February . . . 

. .. $ Sales: 

$ 

Estimated— 

$1,173,917. 

March. 

. ...$ 7/1/30 to 0/30/37 


4 4 

$1,107,812 

April .... 

_$ $11,807,374. 

$ 

4 4 

$1,100,254. 

May. 

....$ 

$ 

4 4 

$1,040,597. 

June. 

... .$ 

$ 

4 4 

$1,045,100. 


Report average stock in trade (1/12 of Column 3)—$1,093,439.00 rf 


I'n computing its monthly average stock in trade the peti¬ 
tioner employed the method or formula following: The 
petitioner commenced the computation by taking the price 
at which the merchandise was to be sold to customers of its 
store, which is here called the “selling price”. It then re¬ 
duced the selling price to an estimated actual cost be reduc¬ 
ing the selling price by the average percentage of “mark 
up”, that is to say, the gross selling profit, which was an 
average of 40 per centum. Having determined the esti¬ 
mated actual cost, the petitioner then proceeded to compute 
taxable value of the merchandise as follows: 


THE IIECHT COMPANY 
Inventory 



June 

30, 1937 




Estimated 

Discount 

Mark down 

Shrinkage 

Month 

Actual Cost 

6%% 

8% 

5% 

July 1930 

$1,075,313 

$ 1.005.41S 

$ 924.985 

$ 878,730 

August 

1.191,178 

1,113,751 

1,024.051 

973.418 

September 

1.408.738 

1.317,170 

1.211,790 

1,151,200 

October 

1.483.08 1 

1,380,080 

1,275,751 

1,211,963 

November 

1.555,432 

1,154.329 

1,337.983 

1,271.084 

December 

1.155,235 

1.080,145 

993.733 

944,040 

January 1937 



Actual 

1.115,133 

February 

1,436,528 

1,343.154 

1,235,702 

1.173,917 

March 

1.429.059 

1.330,170 

1.229,270 

1.107,812 

April 

1.437,152 

1.334.387 

1.227,030 

1,100,254 

May 

1,2S0,726 

1.197,479 

1,101,681 

1,046,597 

June 

1.278,894 

1,195,700 

1,100,105 

1,045,100 



Total 


$13,089,509 



Average 


1,095,439 
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28 On or about September 1, 1937, the Assessor as¬ 
sessed the petitioner a tangible personal property 
tax based upon the average monthly inventory as reported 
by the petitioner. Such tax was duly paid by the petitioner. 

The term “Discount 6V*i% ” appearing in the above com¬ 
putation means the average cash discounts allowed the peti¬ 
tioner for prompt payment and for other considerations, 
and resulted in the reduction of the actual cost. The term 
“Mark down S%” means the average percentage reduction 
of merchandise below its ordinary or usual selling price to 
customers for the purpose of promoting the presence of 
customers in the store, for advertising, because of obsoles¬ 
cence and for other reasons not clear from the record. No 
information was available as to what proportion of the 
amount considered as “Mark down” was allocable to the 
various purposes just stated. The average “Mark down” 
for the years immediately preceding were as follows: 193-1— 
9.27%, 1935—8.6%, 1936—8.1%, and 1937—8.9%. During 
the calendar year 1938 the average “Mark down” in large 
department stores throughout the United States was 6.9%. 
The term “Shrinkage 5% ” means the average percentage of 
shrinkage due to loss, damage, theft and the like. 

In the summer of 1939 the Assessor caused an audit or 
examination to be made of the books and records of the peti¬ 
tioner. Such audit or examination disclosed that the value 
of monthly average stock in trade of the petitioner was 
determined by the subtraction from the cost of such mer¬ 
chandise an amount equal to 8% thereof, amounting to 
$67,778.45, and representing “Mark down.” Thereupon, 
the Assessor disallowed such deduction, increased the value 
of monthly average stock in trade of the petitioner by said 
sum of $67,778.45, or to $1,163,217.45, and increased the tax 
accordingly. 

Tax on Supplies For the Fiscal Year Ending June SO, 1938 

In its return of personal property filed in July 1937, the 
petitioner omitted to report certain supplies which it owned 
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on July 1, 1937, and which the Assessor valued at $15,635. 
To the amount thus determined was added the in¬ 
creased valuation of the monthly average stock in trade 
($1,163,217.45) and the appraised value of furniture and 
fixtures ($196,254) making as the total valuation of tangible 
personal property the sum of $1,375,106.45. The tax was 
increased accordingly. 

29 Tax on Monies, Bank Accounts, etc. for the 
Fiscal Year Ending June 30.1938 

In its return of personal property filed in July 1937, the 
petitioner reported the following cash items or assets owned 
by it on July 1,1937 : 

“1. Moneys.—In my possession July 1, 1937, 
exclusive of money on deposit.$47,554.12 

2. Moneys.—In bank and trust companies, sub¬ 

ject to check on July 1, 1937 (no deduction al¬ 
lowed) . 64,823.24 

3. Savings Deposits (including U. S. Postal 

Savings), not subject to check (enter amount over 
$500. Do not report stock in local Building Asso¬ 
ciations) . 5,082.23 

On or about September 1,1937, the Assessor assessed the 
petitioner a tax upon the foregoing items or assets, which 
tax the petitioner duly paid. It has been the established 
policy of the Assessor's office in determining taxable values 
and in equalizing assessments to subject to tax the cash 
balance shown by the books of the taxpayer whose return 
Avas under audit together with any other cash which the 
taxpayer may ha\~e on hand on the taxable date. 

Upon completion of the audit or examination of the books 
and records of the petitioner in the summer of 1939, to 
which reference has been made in the preceding portions of 
these findings, the Assessor determined that the return of 
the petitioner of cash items as of July 1,1937, A\*as incorrect, 
and changed the x-aluation of such items by adding to that of 
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“Moneys—in your possession etc.” the sum of $155,632, 
making the total for such item, $203,186, as compared with 
the sum of $47,554 reported by the petitioner; and by de¬ 
ducting from that of “Moneys.—in bank etc.” the sum of 
$12,377, making the total for such items $57,527, as com¬ 
pared with the sum of $69,905 reported by the petitioner. 
The tax was adjusted accordingly. 

The value of moneys, bank accounts and other cash items 
or assets, both as reported by the petitioner and as deter¬ 
mined by the Assessor after audit or examination of the 
books and records of the petitioner, was incorrect. What 
the petitioner actually owned by way of such cash items on 
July 1, 1937 was the sum of $974,676, which was cash avail¬ 
able for use in the operation of all of its stores. Such 
amount of cash remained substantially the same throughout 
the year. The amount of such available cash was on deposit 
in several banks,—some in the District of Columbia, and 
some in Maryland, and some in New York, and was being 
continually shifted from one place to another as the exi¬ 
gencies of the business demanded. 

The balance sheet of the Washington store showed 
30 cash on hand and in bank on June 30, 1937, 
$121,652.59. The employees of the Washington store 
had no authority to draw on, or use any portion of the fore¬ 
going $974,676.00 until portions of that fund were trans¬ 
mitted to Washington and deposited in banks. The same 
was true with respect to the other stores of the petitioner. 
Large sums throughout the year were transmitted to the 
Washington store and deposited in the Washington banks 
and made available for use by the Washington store and 
other large sums were transmitted from Washington to 
Baltimore. In addition to the profits for the Washington 
store for the fiscal year ending January 31, 1937, the sum 
of $667,829.00 which the Washington store retained, 
there was sent to the Washington store from Baltimore 
$100,000.00 in March; $153,906.00 in April; and $125,000.00 
in July. On the other hand there was transmitted from the 
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Washington store to Baltimore during 1937 the following 
sums: $153,906.00 in April; $100,000.00 in May; $425,000.00 
in June, $150,000.00 in August and $150,000.00 in January 
and at the end of the fiscal year ending January 31, 1938 
the petitioner’s investment in the Washington store was 
$4,242,847.00 representing the increase of approximately 
$68,000.00 over its investment for the preceding fiscal year. 

The petitioner introduced over the objection of the re¬ 
spondent evidence to show that on July 1,1937, its liabilities 
in respect of all of its branches were $1,652,604, but did not 
show what were all of its assets on that day, that is to say, 
assets in all of its branches, in addition to the working cash 
capital, such as land, accounts receivable, stock in trade, 
equipment, securities and the like. 

Tax an Accounts Receivable for the Fiscal Year Ending 

June 30, 1938 

In its return of personal property filed in July 1937 with 
the Assessor, the petitioner reported the value of its ac¬ 
counts receivable owned by it on July 1, 1937, to be 
$2,056,603.75. 

On or about September 1,1937, the Assessor assessed the 
petitioner a tax upon such accounts receivable as so valued 
by the petitioner, which tax the petitioner duly paid. 

Regulations or instructions of the Assessor’s office per¬ 
taining to the reporting of accounts receivable for the pur¬ 
pose of taxation and in force on July 1,1937, provided that: 

31 “Accounts receivable on 30, 60 or 90 dav accounts 

•> 

should be reported in the gross amounts less 5% 

deduction. Accounts receivable bevond 90 davs should be 

• « 

reported in the gross amount less 10% deduction.” 

The Assessor’s office adopted and followed a policy or 
rule to the effect that upon audit or examination of returns 
of personal property for the fiscal year ending June 30, 
1938, installment accounts, not reported but discovered upon 
such audit or examination, should be valued at their face 
amount less 25 per cent. 
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The petitioner did not report the accounts receivable 
owned by it on July 1, 1937, in accordance with the regula¬ 
tions or instructions in force on that date, but determined 
the value of such accounts receivable by the following 
method or formula: on July 1, 1937, the petitioner owned 
accounts receivable of the character and face amounts as 
follows: 

Installment accounts $ 843,377.21 

Furniture installment accounts 1,371,784.10 

Straight charge accounts 762,396.04 

Employees accounts 60,514.69 

“Will Call” accounts arising from the sale of 
merchandise to be held until full payment is 
completed, with forfeiture of payments in 
case of default; and C. 0. D. accounts; and 
Claim Ledger accounts 13,817.10 


Total Accounts Receivable 3,051,889.14 

From the total sum of accounts 
receivable the petitioner first 
deducted the following: 

Reserve for Bad Debts, i. e., 
prospective loss from default 
of debtors $303,903.03 

Unrealized Profits, i. e., the 
amount of profit on merchan¬ 
dise sold which was deferred 

until payment of account 514,409.00 $ 818,312.03 


Leaving a sum designated by the petitioner 

as “Net Accounts Receivable”. 2,233,577.11 

From which the petitioner deducted the 
amount of the “Will Call,” “C. O. D. and 
Claim Ledger Accounts 13,817.10 

Leaving a balance of $2,219,760.01 
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To which balance the petitioner added a sum 
claimed to represent the difference in re¬ 
serve accounts between the balance sheet 


and active figures used. 21,551.78 

Basis of Accounts Receivable used 2,241,311.79 


The foregoing “Basis of Accounts Receivable” was 
broken down and further reduced as follows: 

32 Installment Accounts $1,452,S34.00 
Less Collection 

Expense (10 %) 145,283.40 $1,307,550.60 


Open Accounts 7SS,477.00 

Less Collection 

Expense (5 7c) 39,423.80 749,053.20 

Amount reported by petitioner as the tax¬ 
able amount of Accounts Receivable on its 
return as of July 1, 1937 $2,056,603.80 


Upon completion of the audit or examination of the books 
and records of the petitioner in the summer of 1939, to 
which reference has been made in the preceding portion of 
these findings, the Assessor determined that the return of 
the petitioner of accounts receivable as of July 1, 1937, was 
incorrect, and redetermined the value of such accounts re¬ 
ceivable by the method following: the Assessor considered 
the petitioner's accounts receivable to be as follows: 

Installment accounts $ 843,377.21 

Furniture installment Accounts 1,371,784.10 
Straight charge accounts 762,396.04 

Employees accounts 60,514.69 


Total Accounts Receivable 3,038,072.04 

Such “Total Accounts Receivable’’ did not include “Will 
Call,’’ “C. O. D.” and Claim Ledger accounts in the total 
sum of $13,817.10. 
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The foregoing “Total Accounts Receivable” was broken 
down and further reduced by the Assessor as follows: 


Installment accounts 
Less an allowance of 25% 

Open Accounts 
Less an allowance of 5% 


$2,215,161.31 

553,790.33 $1,661,370.98 


$ S22,910.73 

41,145.54 781,765.19 


Net Accounts Receivable 2,443,136.17 

Less difference on employees accounts 1,455.00 


Total Net Accounts Receivable $2,441,681.00 


For some reason, unexplained in the record, the foregoing 
“Total Net Accounts Receivable” was further reduced by 
the Assessor to the sum of $2,419,095.27, upon which an 
additional tax was computed, and is here in dispute. 

The Board finds as a fact that a fair method or formula 
of valuation of the petitioner’s accounts receivable as of 
July 1, 1937, would be to value such accounts receivable at 
the face value less an allowance of 5%. 

33 Tax on Stock in Trade for the Fiscal Year 

Ending June 30,1939 

The form for personal property tax returns supplied by 
the Assessor to taxpayers, including the petitioner, for re¬ 
porting personal property held by the taxpayer on July 1, 
1938, upon which the tax for the fiscal year ending June 
30, 1939, was to be based, was identical with the form pro¬ 
vided for the fiscal year ending June 30,1938. The regula¬ 
tions or instructions of the Assessor’s office pertaining to 
the reporting of stock in trade in force on July 1,1938, was 
the same as those in force on July 1, 1937. In connection 
with the return and the instructions effective on Julv 1, 
1938, reference is here made to the portion of these findings 
of fact relating to tax on stock in trade for the fiscal year 
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ending June 30, 193S. During the month of July, 1938, as 
required by law, the petitioner filed its return of personal 
property with the Assessor and reported its monthly aver¬ 
age stock in trade for the preceding fiscal year as follows: 

“1. Merchandise or Stock in trade (including consigned 
goods): The information in this statement is confidential. 
Inventory June 30,1937, $1,045,100.00 Estimated 
Balance sheet of June 30, 1938, must be submitted with 
this statement. 

Purchases, sales, and inventories must be furnished by 


months. 

(1) (2) (3) 

MONTHS Purchases during Sales during month Inventory at close 

month at cost of month 

July 1937.$ $ Estimated— $ 976.27S. 

August.$ $ “ $ 905,039. 

September.$ Purchases: $ “ $1,088,206. 

October.$ 7/1/37 to 0/30/3S $ “ $1,079,527. 

November.$ $7,OSS,371.00 $ “ $1,009,401. 

December.$ $ “ $ 719.7S5. 

January 193S ... $ Sales: $ Actual— $ 890,139. 

February.$ 7/1/37 to 0/30/3S $ Estimated— $ 868,773. 

March.".$ $11,535,S44.00 $ “ $ 905.472. 

April.$ $ “ $ 935,200. 

May.$ $ “ $ 971,S20. 

June.$ $ “ $ 806,627. 


Report average stock in trade (1/12 of Column 3)—$944,955.00” 

On or about September 1, 1938, the Assessor assessed the 
petitioner a tangible personal property tax based upon the 
average monthly inventory as reported by the petitioner. 
Such tax was duly paid by the petitioner. 

In computing its monthly average stock in trade as re¬ 
ported in its return filed in July, 1938, the petitioner em¬ 
ployed the same method or formula that it employed in re¬ 
porting its monthly average stock in trade in the month 
of July, 1937, and determined the value of such 
34 monthly average stock in trade as follows: 
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THE HECHT COMPANY 


Inventory 
June 30, 1938 



Estimated 

Discount 

Mark down 

Shrinkage 

Mouth 

Actual Cost 

6%% 

s% 

5% 

July 

$1,194,078 

$1,117,024 

$1,027,662 

$ 976,27S 

August 

1,180.923 

1,104,163 

1,015,830 

965,039 

September 

1,331,717 

1,245,155 

1,145.543 

1,0SS,2G6 

October 

1,321,023 

1,235,157 

1,136,344 

1,079,527 

November 

1.308,705 

1,223,639 

1,125,748 

1,069,461 

December 

880,804 

823,552 

757,668 

719,785 

January 



Actual 

896,139 

February 

1,063,123 

994,020 

915,598 

868,773 

March 

1,181,454 

1,104,659 

1,016,286 

965,472 

April 

1.144,490 

1,070,098 

984,490 

935,266 

May 

1,189,229 

1,111.929 

1,022,975 

971,826 

June 

983,403 

919,482 

845,923 

S03.027 


Total $11,339,460 

Average $ 944,955 


In the summer of 19.39, the Assessor caused an audit or 
examination to be made of the books and records of the pe¬ 
titioner. Such audit or examination disclosed that the value 
of monthly average stock in trade of the petitioner was 
determined by the subtraction from the cost of such mer¬ 
chandise an amount equal to 8$ thereof, amounting to 
$59,185.47, and representing “Mark down.” Thereupon, 
the Assessor disallowed such deduction, increased the value 
of average monthly stock in trade of the petitioner by said 
sum of $59,185.47, or to $1,004,140.47, and increased the tax 
accordingly. 

Tax on Supplies for the Fiscal Year Ending June SO, 1939 

In its return of personal property filed in July, 1938, the 
petitioner omitted reporting those supplies which it owned 
on July 1,1938, and which the Assessor valued at $11,217.38. 
To the amount thus determined was added the increased 
valuation of monthly average stock in trade, ($1,004,140.47) 
plus an increase of valuation on furniture and fixtures in 
the amount of $202,648 (to which the petitioner has made 
no objection or protest) making, as a total valuation of 
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tangible personal property, the sum of $1,21S,006. The tax 
was increased accordingly. 

Tax on Moneys, Bank Accounts, Etc. for the Fiscal Year 

Ending June SO, 1939 

In its return of personal property filed in July, 1938, the 
petitioner reported the following cash items, or assets 
owned bv it on Julv 1, 193S: 

33 “1. Moneys.—In my possession July 1, 

1938, inclusive of money on deposit $53,28S.52 

2. Moneys.—In banks and trust companies, sub¬ 

ject to check, including deposits in any 
other jurisdiction, as of July 1, 1938. (No 
deductions allowed). Give names of banks 
and trust companies where deposits are 
kept. 28,564.87 

3. Savings Deposits.—Not subject to check, en¬ 

ter amount over $500 only. This includes 
moneys in U. S. Postal Savings, Federal 
Credit Unions, or in any other Savings 
Fund Union or Association. (Do not re¬ 
port stock in local building Associations) 5,138.19” 

On or about September 1,1938, the Assessor assessed the 
petitioner a tax upon the foregoing items or assets, which 
tax the petitioner duly paid. It has been the established 
policy of the Assessor’s office in determining taxable values 
and in equalizing assessments to subject to tax the cash 
balance shown by the books of the taxpayer whose return 
was under audit together with anv other cash which the tax- 
payer'may have on hand on the taxable date. 

Upon completion of the audit or examination of the 
books and records of the petitioner in the summer of 1939, 
to which reference has been made in the preceding portions 
of these findings, the Assessor determined that the return 
of the petitioner on cash items as of July 1, 1938, was in¬ 
correct and changed the valuation of such assets by adding 
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to “Moneys—In my possession etc.,” the sum of $183,- 
21G.68, making* the total for such item $238,505 as com¬ 
pared with the sum of $33,288 reported by the petitioner; 
and by deducting from that “Moneys—In Banks, etc.,” 
the sum of $8,838, making the total for such item $24,864 
as compared with the sum of $33,703 reported by the peti¬ 
tioner. The tax was adjusted accordingly. 

The value of moneys, bank accounts, and other cash items 
or assets, both as reported by the petitioner and as deter¬ 
mined by the Assessor after audit or examination of the 
books and records of the petitioner was incorrect. "What 
the petitioner actually owned by way of cash items on July 
1, 193S, was the sum of $1,854,781, which was cash available 
for use in the operation of all of its stores. Such amount 
of cash remained substantially the same throughout the 
year. The amount of such available cash was on deposit in 
several banks—some in the District of Columbia, some in 
Maryland, and some in New York, and was being con¬ 
tinually shifted from one place to another throughout the 
year as the exigencies of the business demanded. 

36 The balance sheet of the Washington store showed 
cash on hand and in bank on June 30, 1938, $89,- 
778.38. The employees of the Washington store had no 
authority to draw on, or use any portion of the aforegoing 
$1,854,781.00 until portions of that fund were transmitted 
to Washington and deposited in banks. The same was true 
with respect to the other store of the petitioner. Large 
sums throughout the year were transmitted to the Wash¬ 
ington store and deposited in the Washington banks and 
made available for use by the Washington store and other 
large sums were transmitted from Washington to Balti¬ 
more. In addition to the profits for petitioner’s fiscal year 
ending January 31, 1938, which the Washington store re¬ 
tained and the Washington store received in the month of 
July from Baltimore the sum of $200,000.00. On the other 
hand the Washington store transmitted to Baltimore dur¬ 
ing the month of February 1938 the sum of $200,000.00; 
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during the month of June 1938, the sum of $700,000.00. 
The petitioner’s investment of the Washington store at 
the end of its fiscal year January 31, 1939, was $4,330,677.00, 
which was an increase of approximately $87,000.00. 

The petitioner introduced over the objection of the re¬ 
spondent evidence to show that on July 1,1938 its liabilities 
in respect of all of its branches were $1,995,243, but did not 
show what were all of its assets on that day, that is to say, 
assets in all of its branches in addition to the working cash 
capital, such as land, accounts receivable, stock in trade, 
equipment, securities and the like. 

Tax on Accounts Receivable for the Fiscal Year Ending 

June 30, 1939 

In its return of personal property filed in July, 1938, with 
the Assessor the petitioner reported the value of its ac¬ 
counts receivable owned by it on July 1, 1938, to be $2,- 
128,454.22. 

On or about September 1, 1938, the Assessor assessed 
the petitioner a tax upon such accounts receivable as so 
valued by the petitioner, which tax the petitioner duly paid. 

Regulations or instructions of the Assessor’s office per¬ 
taining to the reporting of accounts receivable for the pur¬ 
pose of taxation and in force on July 1,1938, provided that: 

37 ‘‘Accounts receivable on 30, 60 or 90 day accounts 
should be reported in the gross amounts less 5 c /c 
deduction. Accounts receivable beyond 90 days should be 
reported in the gross amount less 10% deduction.” 

The Assessor’s office adopted and followed a policy or 
rule to the effect that upon audit or examination of returns 
of personal property for the fiscal year ending June 30, 
1939, installment accounts, not reported but discovered on 
such audit or examination, should be valued at their face 
amount, less 25 per cent. 

The petitioner did not report the accounts receivable 
owned by it on July 1, 1938, in accordance with the regu¬ 
lations or instructions in force on that date, but determined 
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the value of such accounts receivable bv the following 
method or formula: on July 1, 1938, the petitioner owned 
accounts receivable of the character and face amount as 
follows: 


Installment accounts $ 915,910.70 

Furniture installment accounts 1,343,607.91 

Straight charge accounts 810,904.61 

Employees accounts 53,879.12 

“Will Call’ accounts arising from the sale of 
merchandise to be held until full payment is 
completed, with forfeiture of payments in 
case of default; and “C. O. D.” accounts; 
and Claim Ledger accounts 26,826.11 


Total Accounts Receivable 


$3,151,183.45 

From the total sum of accounts receivable the 
petitioner first deducted the following: 

Reserve for Bad Debts, i.e., 
prospective loss from default 
of debtors $296,203.41 

Unrealized profits, i. e., the 
amount of profit on mer¬ 
chandise sold which was de¬ 
ferred until payment of ac¬ 
count * 501,188.00 797,391.41 


Leaving a sum designated by the petitioner as 

“Net Accounts Receivable” $2,353,797.04 

From which the petitioner deducted the 
amount of the “Will Call,” “C.O.D.” and 
Claim Ledger accounts 26,826.11 


Leaving a Balance of 


$2,326,970.93 


From which balance the petitioner deducted a 
sum claimed to represent the difference in 
reserve accounts between balance sheet 
and actual figures used 8,509.58 


Basis of Accounts Receivable used $2,318,461.31 
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The foregoing “Basis of Accounts Receivable” was 
broken down and further reduced as follows: 
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Installment accounts 
Less Collection 
Expense (IQ*/ ) 


$1,481,681.23 

148,168.12 $1,333,513.11 


Opeif Accounts $ 836,780.12 

Less Collection 

Expense (» c /c) 41,839.01 794,941.11 


Amount reported by petitioner as the 
taxable amount of Accounts Receiv¬ 
able on its return as of July 1,1938 $2,128,454.22 


Upon completion of the audit or examination of the books 
and records of the petitioner in the summer of 1939, to 
which reference has been made in the preceding portion of 
these findings, the Assessor determined that the return of 
the petitioner of accounts receivable as of July 1, 1938, was 
incorrect, and redetermined the value of such accounts re¬ 
ceivable by the method following: the Assessor considered 
the petitioner’s accounts receivable to be as follows: 


Installment accounts 
Furniture installment accounts 
Straight charge accounts 
Employees accounts 

Total Accounts Receivable 


$ 915,910.70 
1,343,667.91 
810,904.61 
53,879.12 


3,124,362.34 


Such “Total Accounts Receivable” did not include “Will 
Call,” “C.O.D.” and Claim Ledger accounts in the total 
sum of $26,826.11. 

The foregoing “Total Accounts Receivable” was broken 
down and further reduced by the Assessor as follows: 
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Installment accounts 
Less an allowance of 25% 

Open Accounts 
Less an allowance of 5% 


$2,259,578.61 

564,884.65 $1,694,693.96 


$ 864,783.73 

43,239.19 821,544.54 


Net Accounts Receivable $2,516,238.50 

Less differences on employees ac¬ 
counts 1,412.00 


Total Net Accounts Receivable $2,514,826.50 


For some reason, unexplained in the record, the fore¬ 
going “Total Net Accounts Receivable” was further re¬ 
duced by the Assessor to the sum of $2,501,440.06 upon 
which an additional tax was computed, and is here in dis¬ 
pute. 

The Board finds as a fact that a fair method or formula 
of valuation of the petitioner's accounts receivable as of 
July 1, 1938, would be to value such accounts receivable at 
the face value less an allowance of 5%. 


Credit against the Business Privilege Tax 
Fiscal Year Ending June SO, 1938. 

In the latter part of the month of November, 1937, the 
Assessor assessed the petitioner a business privilege 
39 tax in the sum of $34,172.78 for the fiscal year ending 
June 30, 1938, under Title VI of the District of Co¬ 
lumbia Revenue Act of 1937. One half of such tax was 
payable on or before December 7, 1937, and the other half 
in the month of March, 1938. 

Prior to the assessment of the business privilege tax the 
Assessor had assessed the petitioner a tangible personal 
property tax in the sum of $22,604.58 for the fiscal year end¬ 
ing June 30, 1938, based upon its return of personal prop¬ 
erty filed in July 1937. One half of such personal property 
tax was paid in October 1937 and the other half in March 
1938, both such half payments antedating the half pay¬ 
ments of the business privilege tax, respectively. 
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In 1 accordance with the provisions of Title VI and the 
regulations thereunder the Assessor gave to the petitioner 
as a credit against the business privilege tax the amounts 
semi-annually paid as a tangible personal property tax, re¬ 
spectively, so as to reduce the semi-annual payments of the 
business privilege tax to $5,7S4.10, or a total of $11,568,110. 

The petitioner did not receive as a credit against the busi¬ 
ness privilege tax the additional tangible personal prop¬ 
erty tax in the sum of $1,459.78 assessed and paid after the 
business privilege tax was due and actually paid. The Dis¬ 
trict’s position is that, since the additional tangible personal 
property tax was not paid at the time of the payment of the 
business privilege tax, credit therefor could not be allowed. 

('rrdil against the Business Privilege Tax 
Fiscal Year Knfling June SO , IDS9 

On February 8, 1939, the Assessor assessed the peti¬ 
tioner a business privilege tax in the sum of $41,032.41 for 
the fiscal year ending June 30, 1939, under Title VI of the 

District of (’olumbia Revenue Act of 1937, as amended bv 

• 

the Act of May 15, 193S. One half of such tax was payable 
on of before Fcbruarv IS, 1939, and the other half during 
May 1939. 

Prior to the assessment of the business privilege tax the 
Assessor had assessed the ’petitioner a tangible personal 
property tax in the sum of $19,375.62 for the fiscal year end¬ 
ing June 30, 1939, based upon its return of personal prop¬ 
erty filed in July 1938. The tangible personal property tax 
was paid “within the time prescribed by law,” that 
40 is to say, one half in September 1938 and the other 
half in March 1939. 

In accordance with Title VI, as amended bv Public Reso- 
lution Xo. 104 of the 75th Congress, the Assessor gave the 
petitioner as a credit against the business privilege tax the 
amounts semi-annually paid as a tangible personal prop¬ 
erty tax respectively, so as to reduce the semi-annual pay¬ 
ments of the business privilege tax to $10,828.39, or a total 
of $21,676.78. 
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The petitioner did not receive as credit against the busi¬ 
ness privilege tax the additional tangible personal prop¬ 
erty in the sum of $1,930,48 assessed and paid after the 
business privilege tax was due and actually paid. The Dis¬ 
trict’s position is that, under Public Resolution 104 only 
such tangible personal property taxes as are paid “within 
the time prescribed by law” shall be allowed as a credit 
against the business privilege tax, and, since the additional 
tangible personal property tax was not so paid, credit 
therefor is not allowable. 

Payment of Tax 

The taxes involved in this proceeding were assessed on 
August 24,1939, and were paid by the petitioner under pro¬ 
test in writing on October 20, 1939. This proceeding was 
filed November 21, 1939. 

41 Opinion 

The Board in this proceeding is called upon to decide two 
main questions: first, whether the assessment of taxes al¬ 
ready paid by the petitioners should be reduced with a cor¬ 
responding refund; and second, whether the assessment of 
taxes heretofore made should be increased. 

The petitioner contends that the assessment of the taxes 
herein involved was erroneous and that it is entitled to a 
refund of that portion of the amount paid which repre¬ 
sents such erroneous assessment. On the other hand, the 
District claims that not only was the assessment already 
made valid, but that the petitioner is liable to the District 
for taxes in addition to those paid by it; and that the Board 
should correspondingly increase the assessment. 

The taxes with which we are here concerned are for two 
fiscal years, namely, those ending June 30, 1938, and June 
30, 1939, assessed against property owned by the petitioner 
on July 1, 1937, and July 1, 1938, respectively. The prop¬ 
erty taxed is personal property, tangible and intangible. 
Both the tangible and intangible properties are of several 
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classes. For clarity the several classes for each fiscal year 
have been considered separately in the Findings of Fact 
herein. They will be so treated and disposed of in this 
opinion, except that like taxes for the two fiscal years will 
be discussed together. 

Tax on Stock in Trade for the Fiscal years Ending 
June 30,1938 and June 30. 1939 . 

When the contentions of both parties are considered and 
reduced to their simplest terms they are: The petitioner 
contends that the Assessor erred in not allowing, as a de¬ 
duction in determining the value of the petitioner’s stock 
in trade, the item of “Mark down” amounting to 8 per cent 
of the net cost of the merchandise: while the District denies 
the petitioner’s claim and contends that the Assessor should 
not have even allowed, as he did, the deduction of cash dis¬ 
counts amounting to 6 1 /* per cent of the cost of the merchan¬ 
dise. 

Tn the Findings of Fact the Board has found the follow¬ 
ing concerning the items “Discount” and “Mark Down”: 

42 “The term ‘ Discount 6M>% ’ appearing in the above 
' computation means the average cash discounts al¬ 
lowed the petitioner for prompt payment and for other con¬ 
siderations, and resulted in the reduction of the actual cost. 
The term ‘Mark down 8%’ means the average percentage 
reduction of merchandise below its ordinary or usual selling 
price to customers for the purpose of promoting the pres¬ 
ence of customers in the store, for advertising, because of 
obsolescence and for other reasons not clear from the rec¬ 
ord. Xo information was available as to what proportion 
of the amount considered as ‘Mark down’ was allocable to 
the various purposes just stated. The average ‘Mark down’ 
for the years immediately preceding were as follows: 1934 
—9.22%, 1935—8.6%, 1936—8.1%, and 1937—8.9%. Dur¬ 
ing the calendar year 1938 the average ‘Mark down’ in 
large department stores throughout the United States was 
6.9%. The term ‘Shrinkage 5%’ means the average per- 
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centage of shrinkage due to loss, damage, theft and the 
like.” 

The returns or reports of personal property filed by the 
petitioner with the Assessor for the fiscal years in ques¬ 
tion did not disclose the mathematical process by which the 
petitioner determined the value of its stock in trade on the 
respective tax days. They merely showed the ultimate 
valuation or appraisal. It was not until after an audit or 
examination of the books of the petitioner in the summer of 
1939 that the Assessor discovered that the petitioner, in 
stating the value of the stock in trade in the returns or 
reports, had deducted from the original cost of the mer¬ 
chandise the following: Discount—Mark down—8%, 
and Shrinkage—5$. Upon the completion of such audit or 
examination the Assessor disallowed the deduction for 
“Mark down” and increased the valuation of the average 
stock in trade for the two fiscal years accordingly. He 
allowed the deduction of the other two items. Such final 
action of the Assessor is herein questioned by both parties. 

The Board is of the opinion that the reassessment of the 
tax on the petitioner’s stock in trade, made after the com¬ 
pletion of the audit or examination of the petitioner’s books, 
was proper; and that the appraisal or valuation of the 
stock in trade, upon which such reassessment was based, 
cannot be said to be unreasonable or erroneous. 

The Assessor was empowered to make the reassessment 
after discovering the real facts and that the reports or re¬ 
turns of the petitioner’s property were erroneous by the 
provisions of Section 8 of Title I of the District of Colum¬ 
bia Revenue Act of 1937, as amended bv the Act of Mav 16, 
1938, reading as follows: 

43 “Sec. 8. Taxes on property reported in any return 
filed by a taxpayer shall be assessed within two 
years after the filing of such return; and such taxes may be 
collected by distraint or by proceeding in court within three 
years after the date of the assessment of such taxes. In the 
case of a false or incorrect return, whether in good faith or 
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otherwise, or of a failure to file a return within the time 
prescribed by law or of a failure to include taxable property 
or assets belonging to the taxpayer in any return filed by 
such taxpayer, whether in good faith or otherwise, the tax 
mav be assessed at anv time, and the tax mav be collected by 
distraint or by proceeding in court within three years after 
the assessment of such tax.” 

The decision of the Court of Appeals in Hunt v. District 

of Columbia,-App. D. C.-(Nov. 6, 1939) 108 F. (2) 

10, is not here controlling since that decision concerned the 
law relating to assessment of personal property taxes as it 
existed before it was repealed by Section S of Title I, above 
quoted. 

The Assessor, for the due administration of the taxing 
act, had issued instructions to taxpayers which required the 
valuation and reporting of stock in trade on the basis fol¬ 
lowing: 

“Average inventory means net cost of the goods delivered 
or the actual cost of the goods minus any cash discounts 
from which a further deduction of 5% will be allowed.” 

It is hardly necessary to say that the Assessor or his 
representative is not expected or required to make a per¬ 
sonal examination and appraisal of stock in trade of mer¬ 
chants before making the original assessment. To require 
such would be unreasonable, certainly in respect to a de¬ 
partment store of the magnitude of the petitioner. In fact, 
it would be impossible since the report covers what was 
owned during the preceding year. The Assessor having 
issued the instructions, with which the petitioner was fa¬ 
miliar, had the right to assume that in valuing or appraising 
its iown stock in trade the petitioner followed the instruc¬ 
tions. The petitioner did not follow such instructions, which, 
in the opinion of the Board, were reasonable. In failing to 
observe the instructions the petitioner filed an incorrect 
return, which permitted the application of Section 8 of Title 
I of the District of Columbia Revenue Act of 1937, as 
amended by the Act of May 16,1938, quoted above. 
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The Board can find nothing unreasonable or unfair in the 
valuation of the petitioner’s stock in trade as determined by 
the Assessor. Botli parties have failed to maintain their 
respective contentions by competent evidence. Moreover, 
the Board believes that the formula adopted by the Assessor 
was correct and sound. The Assessor was justified in al¬ 
lowing a deduction for the item of “Discount,” although 
the evidence concerning the exact nature of the dis- 
44 counts was not satisfactory. Generally speaking, 
however, the true cost of merchandise is the list price, 
less the discount. So much for the District’s contention. 

In connection with the petitioner’s claim that the item of 
“Mark down” should have been allowed as a deduction, 
reason supports the action of the Assessor in disallowing 
that item. In the first place, the evidence of the bases or 
purposes of the “Mark down” was not enlightening. Al¬ 
though within the peculiar knowledge of the petitioner, the 
Board was not told what portion of the “Mark down” was 
for bargain or advertising purposes, which have no effect 
upon the value of the merchandise. As a matter of fact, of 
which the Board must take notice, the petitioner holds out 
to the public that merchandise sold as a “bargain” is actu¬ 
ally worth more than the price for which it is offered for 
sale, otherwise it would not be a “bargain.” At any rate, 
it cannot be said that the disallowance of the item in ques¬ 
tion was unfair or unreasonable. 

The Board, therefore, holds that the assessment of the 

original and additional taxes on the stock in trade of the 

petitioner for the two fiscal years involved was valid and 

that no sum on account thereof has been erroneouslv col- 

« 

lected by the District from the petitioner. 

Tax on Supplies for the Fiscal Yeats Ending June SO, 1938, 

and June SO, 1939 

In its reports or returns of personal property for the two 
fiscal years in question the petitioner did not report its 
ownership of the supplies owned by it as of July 1.1937, and 
July 1, 1938, respectively. When the Assessor learned of 
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such omission, upon the completion of the audit or examina¬ 
tion of the petitioner’s books, he proceeded to value the 
supplies of the petitioner and to assess additional taxes for 
the two fiscal years based upon such valuation. Authority 
to make such additional assessment is granted by Section 8, 
Title T of the District of Columbia Revenue Act of 1937, as 
amended by the Act of May 16,1938, quoted in the preceding 
portion of this opinion. 

The testimony relating to such valuation or appraisal was 
not satisfactory and indicated that the value as de- 
45 termined by the Assessor was but half of the true or 
fair value; but it was finally testified by the member 
of the Assessor’s staff who actually made or participated 
in the making of such appraisal that value of the supplies 
as fixed by the Assessor represented the fair value thereof. 
In view of such testimony the Board believes that it is not 
justified in disturbing the valuation or appraisal of the 
supplies or in any way altering the corresponding assess¬ 
ment of the taxes. 

Tax on Moneys, Bank Accounts, etc. for the Fiscal Years 
Ending June 30, 1938. and June 30.1930 

The petitioner in its return of personal property for the 
fiscal years here involved reported the moneys actually in 
its possession or in bank deposits in the District of Co¬ 
lumbia. Even then it failed to report certain cash accounts 
localized in the District. It. made no attempt to report or 
bring to the attention of the Assessor its working cash cap¬ 
ital devoted to or used in the operation of all of its stores, 
including the store in the District of Columbia. In reporting 
its local bank deposits the petitioner stated the amount 
appearing to its credit in such accounts on July 1 of the 
respective fiscal years, less the outstanding unpaid checks. 
It indulged in the practice of withdrawing large sums of 
money from its local deposits and transferring such sums 
to Baltimore, Maryland, followed by a replacement of such 
funds in the local bank deposits after July 1. Whether such 
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practice was an attempt to evade the tax laws of the District 
is unimportant in view of the Board’s opinion that the place 
of the deposit is not determinative of the question of validity 
of the tax. 

After the Assessor had completed the audit or examina¬ 
tion of the books and affairs of the petitioner he rejected 
the amount of the cash items so reported by the petitioner 
and increased such amounts as of July 1, 1937, by $155,632, 
and of July 1, 1938, by $185,216.68. This was done by in¬ 
cluding several omitted items and taking the amount in the 
local bank deposits appearing to the credit of the petitioner 
on July 1 of the year involved, without allowance or deduc¬ 
tion for outstanding unpaid checks drawn prior to that date. 
The Assessor in his determination did not consider the 
working cash capital that was used in connection with or 
related to all the stores of the petitioner. Such in- 
46 formation was not made available to him, and was 
first made known at the hearings in this proceeding. 

The Board is of the opinion that the procedure and action 
of both petitioner and the Assessor were incorrect. 

The petitioner on July 1. 1937, owned cash in the amount 
of $974,676, and on July 1,1938, in the amount of $1,854,781. 
This was in addition to its less liquid assets, such as securi¬ 
ties, land, stock in trade, accounts receivable and the like. 
It consisted of “cash in band” deposited in banks and in 
various other accounts. Large amounts of such cash were 
frequently shifted between the District of Columbia and 
Baltimore, Maryland, as the exigencies of the petitioner’s 
business required. All of it was working cash capital used 
by the petitioner in the operation of its store in the District 
and seven stores in localities without the District. 

The evidence disclosed, and the Board found that, of the 
total volume of business done by all of the stores of the 
petitioner during the two fiscal years involved, 50 per cent 
is done by the store in the District: and, of its total profits, 
50 per cent is realized from the operation of that store. It 
would therefore seem reasonable that 50 per cent of the 
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working cash capital be allocated to the store in the District 
and that such portion of the working cash capital be con¬ 
sidered an integral part of the business carried on by the 
petitioner in the District of Columbia, and it is so held. 

With some exceptions, the list of which has been increased 
by recent decisions of the Supreme Court of the United 
States, the intangibles may properly be taxed at the domi¬ 
cile of their owner. Farmers Loan & Trust Company v. 
Minnesota, 280 U. S. 204, 211. The petitioner is a Maryland 
corporation, and has by a fiction of law acquired a domicile 
in that state. Ordinarily, that state alone would have the 
power to tax its intangibles, Blodgett v. Silberman, 277 


U. S. 1. 

There is, however, an exception to the general rule, 
namely, that where a person domiciled in one state incor¬ 
porates intangibles in his business in another state in such 
way that they become an integral part of that business, 
such intangibles acquire a “business situs” in the latter 
state, and may properly be taxed there. Mr. Chief 
47 Justice Hughes defined “business situs” in New 
York, ex rel. Whitney v. Graves, 299 U. S. 366, 372, 
as follows: 


“When we speak of a ‘business situs’ of intangible prop¬ 
erty in the taxing State we are indulging in a metaphor. 
We express the idea of localization by virtue of the at¬ 
tributes of the intangible right in relation to the conduct of 
affairs or a particular place. The right way grow out of the 
active transactions of a localized business or the right may 
be identified with a particular place because the exercise of 
the right is fixed exclusively or dominantly at that place.” 
(Italics supplied). 

After stating the above principle the Chief Justice held 
that an intangible asset owned by a person domiciled in 
Massachusetts, but used by such person in his business in 
New York, was properly taxable in the latter state. 

The rule of “business situs” of intangibles is not new”, 
and has been announced with approval many times by the 
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Supreme Court. New Orleans v. Stempel, 175 U. S. 309; 
Bristol v. Washington County, 177 U. S. 133; Board of 
Assessors v. Comptoir National, 191 U. S. 388; Met. Life 
Ins. Co. v. New Orleans, 205 U. S. 395; Liverpool L. & G. 
Ins. (’o. v. Board of Assessors, 221 U. S. 346. In comment¬ 
ing on the effect of the decisions in the eases just cited, the 
Supreme Court in Wheeling Steel Corp. v. Fox, 298 U. S. 
193, 210, had this to say: 

“These cases, we said in Fanners Loan & Trust Co. v. 
Minnesota, supra, p. 213, ‘recognize the principle that choses 
in action may acquire a situs for taxation other than the 
domicile of their owner if they have become integral parts 
of some business.’ We adverted to this reservation in 
Beidler v. South Carolina Tax Comm., supra, p. S, and in 
First National Bank v. Maine, supra, p. 331.” 

The same group of eases were referred by Mr. Justice 
McRevnolds in Safe Deposit & Trust Co. v. Virginia, 280 
L». S. 83, 93, as establishing the principle that “Intangible 
personal property may acquire a taxable situs where per¬ 
manently located, employed and protected;” and in an ear¬ 
lier portion of his opinion stated that such principle was an 
exception to the fiction of mobilia sequunter personam rec¬ 
ognized in Blodgett v. Silberman, supra. 

In the recent case of Curry v. McCanless, 307 U. S. 357, 
368, Mr. Justice Stone stated that the group of cases to 
which reference has above been made, established the rule 
that “the taxpayer who is domiciled in one state but 
48 carries on business in another is subject to a tax 
there measured by the value of the intangibles used 
in his business.” And this is so, said the learned Justice, 
notwithstanding the right of the state of the taxpayer’s 
domicile to tax the same intangibles. 

The Board, therefore, must, and does conclude that that 
portion of the cash capital of the petitioner used in and 
made an integral part of the business of the petitioner as 
may fairly be allocated to its local branch, namely 50 per 
cent thereof, has a taxable situs within the District of Co- 
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luinbia, and that such portion is subject to taxation by the 
District. It follows as a matter of law that the assessment 
of the tax on monies and other cash items for the two fiscal 
years involved must be correspondingly increased. 

Tax on Accounts Receivable for the Fiscal years ending 
June SO, loss, and June 30, 1939 

The returns of personal property for the two fiscal years 
here involved were required by law to be filed in the months 
of July 1937 and 1938, respectively. Regulations for the 
enforcement of the law taxing accounts receivable in force 
during such periods provided as follows: 

“ Accounts receivable on 30, GO or 90 day accounts should 
be reported in the gross amounts less 5% deduction. Ac¬ 
counts receivable beyond 90 days should be reported in the 
gross amount less 10% deduction.” 

The petitioner did not follow the foregoing instructions, 
but in its computation made many deductions for which 
there was no provision in the regulations, and reported the 
value of its accounts receivable as of July 1, 1937, to be 
$2,Of)6,603.SO, and as of July 1, 1938, to be $2,128,454.22. 
The detailed computation was not shown on the returns, the 
petitioner merely showing the result of the computation. 
On such reported value the Assessor made the original as¬ 
sessment. 

Upon the completion of an investigation or audit in 1939 
the Assessor found that the petitioner had not reported its 
accounts receivable in conformity with the regulations, and 
for that reason had filed incorrect returns. The Assessor 
then proceeded to re-assess the petitioner. 

49 In 1939 there had sprung up a practice by the As¬ 
sessor, without any justification in law, of determin¬ 
ing the value of that portion of accounts receivable rep¬ 
resenting installment accounts by deducting from the face 
value 25 per cent thereof in those cases where the taxpayers 
had failed to report correctly their installment accounts 
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for taxation in previous years. Such practice was fol¬ 
lowed in determining the value of the petitioner’s install¬ 
ment accounts for the two fiscal years under consideration. 
The Assessor segregated the installment accounts from the 
other accounts receivable and determined their value, as 
stated above, by deducting from their face value 25% 
thereof. lie then determined the value of the open accounts 
by deducting from their face value 5% thereof. He did not 
include in his computation accounts receivable represented 
bv “Will Call,” “C.O.D.” and Claim Ledger accounts. Bv 
such method the Assessor determined the value of the ac¬ 
counts receivable owned by the petitioner as of July 1,1937, 
to be $2,441,681, and as of July 1, 1938, to be $2,514,826.50. 
For some reason, unexplained in the record and without 
any apparent justification, the Assessor reduced the valua¬ 
tion of the accounts receivable owned by the petitioner as 
of July 1, 1937 to $2,419,095.27, and as of July 1, 1938, to 
$2,501,440.06. Upon such final determination the Assessor 
made the additional assessment. In doing so he committed 
several errors, all favorable to the petitioner. 

In the first place the deduction of 25% from the face 

value of the installment accounts was witiiout authorin' 

* 

and was an unfair discrimination against those taxpayers, 
especially those in competition with the petitioner, who 
correctly reported their accounts receivable in the first in¬ 
stance on July 1, 1937, and July 1, 1938, since the value of 
such taxpayers’ accounts receivable were determined by 
applying the formula set forth in the regulations in force 
on those dates, namely, by deducting from accounts receiv¬ 
able running 30, 60 and 90 days 5 per cent of their face 
value, and from those running more than 90 days 10 per 
cent of the face value. In effect it was penalizing correct 
reporting. 

In the second place the accounts receivable represented 
by “Will Call,” “C.O.D.” and Claim Ledger ac- 
50 counts were true accounts receivable and should have 
been included in the computation. 
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Thirdly, the iinal and unexplained deduction was im¬ 
proper. It was an arbitrary deduction without any reason 
or justification. What has heretofore been said concern¬ 
ing discrimination against those taxpayers who correctly 
reported their accounts receivable is applicable here. 

I’ohfiicting contentions are made by the petitioner and 
the respondent. The petitioner says that the Assessor, 
once having made the assessment of accounts receivable, 
was without power to make an additional assessment. The 
petitioner relies upon the case of Hunt v. District of Co¬ 
lumbia, 108 F. (2d) 10, and Tumulty, et al v. District of 
Columbia, 102 F. (2d) 254. The Board does not believe 
the decisions in those cases are controlling here. They 
were addressed to the law concerning the assessment of 
personal property taxes as it existed prior to the approval 



Act of 1037, as amended by the Act of May 16, 1038, which 
has been quoted in a preceding portion of this opinion. 

The Assessor in the administration of the law imposing 
the tax upon accounts receivable issued instructions for 
the due and proper reporting of such assets for the purpose 
of taxation. The regulations were reasonable and were 
binding on the petitioner with force of law. The petitioner 
did not observe such instructions in respect of the valua¬ 
tion of those assets, but reported the value thereof com¬ 
puted by a formula substantially at variance with that set 
out in the regulations. To that extent the returns filed by 
the petitioner for the two fiscal years here involved were 
incorrect. The Assessor when he assessed the original 
taxes in September, 1937, and 1938, respectively, had the 
right to assume that the petitioner had not violated the in¬ 
structions. The Assessor could not reasonably be expected 
to examine the books of every taxpayer in the District be¬ 
fore making the assessment. When he discovered the in- 
correctness of the returns upon the completion of the audit 
or examination, to which reference has heretofore been 
made, he determined the value of the petitioner’s accounts 
receivable and assessed additional taxes for the two fiscal 
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years. The Board is of the opinion that such action 
51 was authorized by Section S of Title I of the District 
of Columbia Revenue Act of 1937, as amended by 
the Act of May 16,1938. 

The respondent, on the other hand, contends that not only 
was the Assessor empowered to make the additional assess¬ 
ments, but in so doing he determined the value of the ac¬ 
counts receivable by an erroneous method and in an amount 
substantially less than their true value; and asks the Board 
to increase the assessments accordinglv. 

Such contention of the respondent brings into examina¬ 
tion the authority of the Board to increase the assessments 
now under consideration. The Board has ruled earlier in 
this portion of this opinion that the Assessor did not cor¬ 
rectly determine the value of the petitioner’s accounts re¬ 
ceivable. On the other hand, it must be conceded by the 
respondent that when the Assessor made the additional as¬ 
sessments he had all the material facts before him. The 
question which now is presented is whether under such 
circumstances the Board has the power to increase an as¬ 
sessment. If the assessment under conideration were the 
result of an appraisal of tangible personal property or real 
estate the Board would hesitate to disturb the assessment, 
if there were merely a difference of opinion between the 
Board and the Assessor, and if the appraisal of the Asses¬ 
sor were not so unreasonable, arbitrary or capricious as to 
amount to legal fraud. In this proceeding no such ap¬ 
praisal is involved. It is an appraisal of accounts receiv¬ 
able which must be valued according to some reasonable 
formula, unless the Assessor is obliged to examine each ac¬ 
count and investigate the financial responsibility of each 
debtor, which, the Board believes, is not required. 

The petitioner has invoked the jurisdiction of the Board 
and has asked that the additional assessments against it be 
reduced. Section 3 of Title IX of the District of Columbia 
Revenue Act of 1937, as amended by the Act of May 16, 
1938, gives to the Board jurisdiction to “affirm, cancel, re¬ 
duce, or increase” assessments. 
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Caii it be said that the power of the Board to increase 
assessments is limited to those instances where the facts 
justifying the increase are disclosed for the first time 
52 at the hearing? The Board thinks not. It must be 
remembered that, while the functions of the Board 
in many respects are quasi-judicial, it is an administrative 
body, which implies the authority to alter assessments, a 
power not ordinarily granted a court without express stat¬ 
utory provision. The question here presented has not been 
directiv answered bv anv decision of the United States 
Court of Appeals. The Board, however, is of the opinion 
that it has the power to increase the assessment of taxes on 
the accounts receivable. To hold otherwise would render 


the language of Section 3 meaningless, except as applied to 
a narrowly restricted set of facts. 

The next question is whether the assessment should be 
increased, and, if so, by what formula. The Board believes 
that the method employed by the assessor in making the ad¬ 
ditional assessment after the completion of the audit or 
investigation of the books of the petitioner was improper 
and resulted in an unfair discrimination in favor of the 
petitioner and against other taxpayers, especially those in 
competition with it, who correctly reported their accounts 
receivable within the time prescribed by law. 

In the months of June 1937, and 1938, when the returns 
of personal property for the taxable fiscal years were re¬ 
quired by law to be filed, there were in force regulations or 
instructions, issued by the Assessor for the proper report¬ 
ing of personal property, which directed the petitioner and 
otliei* taxpayers owning accounts receivable to report the 
value of accounts receivable payable in 30, GO or 90 days 
at their face amounts, less 5 per cent, and of those running 
longer than 90 days at their face amounts, less 10 per cent. 

The Board, after hearing all the evidence, has found that 
a fair method or formula of valuation of petitioner’s ac¬ 
counts receivable as of July 1,1937, and July 1, 1938, would 
be to value such accounts receivable at their face amounts. 
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less an allowance of 5 per cent. Such method or formula 

seems to be fair and reasonable in view of the character 

of such accounts receivable and the historv of collections 

by the petitioner, and of the expense incident thereto. 

Since other taxpayers, however, were directed to report 

the value of their accounts receivable bv a method or 

53 formula other than that determined bv the Board, 

* 

and more favorable to them, it would amount to un¬ 
fair discrimination to value the petitioner’s accounts re¬ 
ceivable by any other method than that prescribed by the 
Assessor in July, 1937, and 1938. Some difficulty arises, 
however, in applying: that method, because the record does 
not show the length of time the accounts receivable had to 
run at the time they were reported. The Board, therefore, 
believes that, in view of all the circumstances in this pro¬ 
ceeding, it would be fairer to hold that, for the purposes of 
this proceeding only, the accounts receivable of the peti¬ 
tioner be valued by taking their face amounts, and subtract¬ 
ing therefrom 10 per cent; in other words, by assuming that 
all of the accounts receivable ran for a longer period than 
90 days. 

While the accounts receivable are intangible assets, and 
as such are ordinarily taxable only at the domicile of the 
petitioner, nevertheless, since they became an integral part 
of the petitioner’s business carried on in the District of 
Columbia, they took upon themselves a “business situs’’ 
within the District and are properly taxable therein. (See 
portion of this opinion relating to the tax on moneys, bank 
deposits, etc.) Apparently this is conceded by the peti¬ 
tioner. 

Computation 

In accordance with this opinion the several taxes for the 
two fiscal years involved are computed as follows: 
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YEAR ENDING JUNE 30, 1938 


Tangible Personal Property 


Description 

Stock in Trade 
Supplies 
Machinery, etc. 

TOTAL 

54 


Description 


Value 

Tax 

Rate $1.75 

Less Taxes 
Paid 

Decrease 
or Increase 

$1,103,217.45 

15,035.00 

190.254.00 




$1,375,106.45 

$24,064.35 

$24,064.35 

none 

Intangible 

Personal Property 


Value 

Tax 

Rate $0.50 

Less Taxes 
Paid 

Increase 


Monevs, Bank Accounts, 

etc.. 50% of $974,076 $487,338.00 

Accounts Receivable, 

including “Will Call,*’ 

“C.O.D.“, Claim 

Ledger Accts., $3,051,- 

889.14, less 10% $3,021,370.23 

Postage 900.00 

TOTAL $3,509,074.25 $17,548.37 $13,403.87 $4,144.50 


YEAR ENDING JUNE 30, 1939 


Tangible Personal Property 


Description 

Value 

Tax 

Rate $1.75 

Less Taxes 
Paid 

Decrease 
or Increase 

Stock in Trade 
Supplies 
Machinery, etc. 

$1,004,140.47 

11.217.58 

202,048.00 




TOTAL 

$1,218,005.85 

$21,315.10 

$21,315.10 

N one 


Intangible Personal Property 




Tax Rate 

Less Taxes 

Description 

Value 

$0.50 

Paid Increase 

Moneys. Bank 

Accts., etc., 

50% of $1,854,781 
Accounts Receivable, 

$927,390.50 



including “Wilt Call,’' 
“C\O.P.“, and Claim 




Ledger Accts.. 
$3,151,188.45. less 10% 

$3.119.670.57 



Postage 

2,330.00 



TOTAL 

$4,049,397.07 

$20,240.98 

$13,835.70 $0,411.28 
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It follows from the foregoing rulings of the Board and 
from the computation based thereon that the assessment 
against the petitioner of the tax on intangible personal 
property for the fiscal year ending June 30, 1938, must be 
increased to the sum of $17,548.37. From such sum must 
be deducted the amount of $13,403.87 heretofore paid by 
the petitioner on prior assessments, leaving a net addi¬ 
tional assessment of such tax in the sum of $4,144.50. It 
further follows that the assessment against the petitioner 
of a tax on intangible personal property for the fiscal year 
ending June 30, 1939, must be increased to the sum of 
$20,246.9S. From such sum must be deducted the 
55 amount of $13,835.70 heretofore paid by the peti¬ 
tioner on prior assessments leaving a net additional 
assessment in the sum of $0,411.28. 

Credit Against Business Privilege Taxes for the Fiscal 
Years Ending June 30, 193S and June 30, 1939 

The Assessor, as required by Title VI of the District of 
Columbia Revenue Act of 1937 in respect of the fiscal year 
ending June 30, 1938, and Title VI as amended by Public 
Resolution 104 (75th Congress) in respect of the fiscal 
year ending June 30, 1939, allowed as a credit against the 
business privilege taxes for those years the amounts re¬ 
spectively paid as tangible personal property taxes prior 
to the due dates of the business privilege taxes and “within 
the time prescribed by law.” 

The Assessor did not allow as a credit against the busi¬ 
ness privilege tax for the two fiscal years in question the 
amounts respectively paid as additional personal property 
taxes assessed after completion of the audit or examination 
of the petitioner’s affairs, and paid some time after the 
payments of the business privilege taxes. As a matter of 
fact, since the business privilege taxes were paid before 
the assessment of the additional personal property taxes, 
credit for the latter against the former was impossible. 
This prompts the observation that what the petitioner seeks 
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in this proceeding is not a credit against the business privi¬ 
lege taxes for the amount paid as tangible personal prop¬ 
erty taxes, but the converse, namely, a credit against the 
personal property taxes for the sums paid as business 
privilege taxes. The law does not provide any such credit. 

If it might be said that the petitioner has not reversed 
the position of the two taxes in respect of credit, as ob¬ 
served above, it must be conceded that it is denying the 
propriety of the business privilege tax, that is to say, the 
petitioner, in effect, says that the net amount of the busi¬ 
ness privilege taxes was excessive. If that be so, then the 
petitioner is met with the fact that the assessments of the 
business privilege taxes were made more than 90 days be¬ 
fore the filing of the petition, and that the Board, there¬ 
fore, has no jurisdiction to consider such question. See 
Dyer v. District of Columbia App. D. C. 

56 Apart from any misconception of the law by the 
petitioner or any question of jurisdiction, the Board 
can find nothing to justify the contention of the petitioner 
in respect of credit for the amount paid as additional tan¬ 
gible personal property taxes. 

Title VI of the District of Columbia Revenue Act of 1937, 
which imposed the business privilege tax for the fiscal year 
ending June 30, 1938, provided in Section 7 thereof that: 

“Any tax levied by the District of Columbia upon tan¬ 
gible personal property (other than motor vehicles) for the 
fiscal year 1937-193S and paid by such taxpayer shall be 
credited upon the tax due under this title.” 

The above-quoted portion of Section 7 was construed by 
the Commissioners of the District, to whom the adminis¬ 
tration of Title VI was committed, by Section 23 of the 
regulations for the administration and enforcement of that 
title as follows: 

“ Any tax levied by the District of Columbia on tangible 
personal property (other than motor vehicles) for the fiscal 
year 1937-1938, and paid by such taxpayer shall be credited 
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to the tax due under said Title. Xo such credit will be al¬ 
lowed unless the tangible personal property tax shall be 
paid before or simultaneously with the payment of the tax 
required to be paid under the provisions of said Title.” 

As observed above it is difficult to see how the Assessor, 
at the time of the assessment of the business privilege tax, 
could have given credit for tangible personal property taxes 
“paid” by the taxpayer if such taxes had not been paid. 
Certainly the language of the statute was susceptible of the 
interpretations placed on it by the Commissioners. 

This Board in Ivresge Department Stores v. District of 
Columbia, 66 W. L. R. 1064, after quoting the above portions 
of the statute and regulations said: 

“Consideration of the above quoted provisions of the law 
and regulations leads to the inquiry as to whether or not 
the regulation is reasonable and within the purview of the 
law. If it is reasonable and is not repugnant to the law, it 
has the force and effect of the law. Bed Hirer Broadcasting 
Company v. Fed. Com. Comm., 60 App. D. C. 1, 06 F. (2d) 
282; Fa tears Machine Co. v. United States. 282 U. S. 375: 
Christopher v. Burnet. 60 App. D. C. 365, 376, 55 F. (2d) 527. 

“The Board is of the opinion that the regulation is not in 
conflict with the law, but is consistent therewith. From the 
language of Section 6 of Title VI it is clear that it was con¬ 
templated that the credit should have been allowed at the 
time of the payment of the business privilege tax, and that 
the only tangible tax that could then be allowed was one 
that was paid at that time. It would seem, therefore, that 
the requirement of the regulation that the tangible personal 
property tax be paid before or simultaneously with 
57 the payment of the business privilege tax is not an 
erroneous or strained interpretation of the Section 6 
of Title VI, but is, as stated before, consistent with such 
provision.” 

The facts and the law concerning the taxes and credit for 
the fiscal year ending June 30, 1939, are more unfavorable 
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even than the facts and the law relating to the taxes and 
credit for the preceding fiscal year. 

Title VI, insofar as credit against the business privilege 
tax for the fiscal year ending June 30, 1939, is concerned, 
was amended by Public Resolution 104 of the 75th Congress 
in the language following: 

“Any tax on tangible personal property (other) than 
motor vehicles) levied against and paid by the taxpayer to 
the District within the time prescribed by law for the pay¬ 
ment of such tax by the title for the taxable year in which 
such tax on tangible personal property is paid.” 

If the petitioner had properly reported its ownership of 
tangible personal property (stock in trade and supplies), 
one-half of the tax thereon would have been due and payable 
in September, 1938, and one-half in March, 1939. By reason 
of its own error the correct or fair value of the petitioner’s 
tangible property was not determined until several months 
after March, 1939, and the tax not paid until October 23, 
1939j It can not, therefore, be said that the additional tan¬ 
gible personal property tax was paid “within the time re¬ 
quired by law.” 

In Smoot Sand & Gravel Corp. v. District of Columbia, 
D. C. B. T. A., Docket No. 146, this Board was called upon 
to decide a similar question. It was there stated that the 
effect of Public Resolution 104 was the following: 

“It will be observed that in order to be employed as a 
credit, the tangible personal property tax must be paid 
‘within the time prescribed by law for the payment of such 
tax.’ The solution of the problem here presented will de¬ 
pend upon the answer to the question: Was the tangible 
personal property tax, for which credit is claimed, paid 
within the time prescribed by law? If it was the petitioner 
must prevail. If it was not so paid the respondent must 
succeed. 

“The petitioner argues that since the assessment was not 
made until July 22, 1938, the payment thereof on July 26, 
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1938, was within a reasonable time and within the time pre¬ 
scribed by law. Certainly, it is contended by the petitioner, 
it was not required by law to pay the tax before the date of 
assessment. Authorities are cited in support of such con¬ 
tention. In a sense the petitioner is correct. Tumulty ct al 
v. District of Columbia, 67 AY. L. R. 142. The Board, how¬ 
ever, does not believe that agreement with the claim of the 
petitioner would carry out the intention of Congress 
58 in enacting Public Resolution 104. 

“Section 758 of Title 20 of the Code of Laws of 
the District of Columbia (1929) imposes the tangible per¬ 
sonal property tax here involved. It reads: 

‘Real estate taxes and personal taxes of all kinds except¬ 
ing the tax on motor vehicles as herein provided, shall here¬ 
after be payable semi-annually in equal installments in the 
months of September and March. If either of said install¬ 
ments on real or personal property shall not be paid within 
the months when the same is due, said installments shall 
thereupon be in arrears and delinquent, and there shall be 
added and collected with said tax a penalty of 1 per centum 
per month upon the amount thereof for the period of such 
delinquency, and such installment or installments, with the 
penalties thereon, shall constitute a delinquent tax to be 
collected in the manner provided by law. ’ 

“The tangible personal property tax for which credit is 
claimed by the petitioner was for the fiscal year ending June 
30,1938. The petitioner was required by law to file a return 
during the month of July of that fiscal year (July 1937) and 
report all tangible personal property owned by it as of July 
1.1937. (Section 757 of Title 20, D. C. Code 1929). This the 
petitioner did not do. It failed to include in its return 
tangible personal property in the amount of $21,740. If it 
had followed the requirement of the law the Assessor would 
have assessed the tax against it, in respect of such omitted 
property, and one-half thereof would have been payable in 
September 1937, and one-half in March 1938. Through no 
fault of the respondent or any of its agents, but solely 
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through the fault or omission of the petitioner, the tax was 
not assessed in the fiscal year ending June 30, 1938. 

“In the opinion of the Board the words ‘within the time 
prescribed by law’ found in Section 7 (b), as amended by 
Public Resolution 104, 75th Congress, means within the 
time within which the petitioner should have paid the tax if 
he had followed the law, not only with respect to payment 
but with respect to the proper reporting of personal prop¬ 
erty also. 

“The manifest purpose of Section 7 (b), as amended by 
Public Resolution 104, 75th Congress, is to encourage or 
force the prompt payment of personal property taxes. Such 
purpose would be defeated if the contention of the petitioner 
should prevail.” 

To the same effect was the opinion of the Board in Crane 
v. District of Columbia, 67 AY. L. R. 988. 

It is axiomatic that, while a statute imposing the tax must 
be strictly construed against the taxing agency, a provision 
granting an exemption, deduction or credit must be con¬ 
strued most strongly against the taxpayer, casting upon him 
the duty or requirement of showing clearly that he is en¬ 
titled to the exemption, deduction or credit. Hoge v. R. & D. 
Ry. Co., 99 U. S. 303: Huntington v. Worthen, 120 IT. S. 97; 
P. F. & M. Ins. Co. v. Tennessee, 161 U. S. 174: Burnet v. 
Houston, 283 U. S. 223: AYoolford Realty Co. v. Rose, 286 
t T . S. 319; Brown v. Helvering, 291 IT. S. 193; Ilfeld Co. v. 
Hernandez, 292 U. S. 62; New Colonial Co. v. Helvering, 
292 U. S. 435; Helvering v. Inter-Mountain Ins. Co. R. Coop. 

Creamery Co. v. Comm. Int. Rev., 4S F (2d) 711; Sun 
59 Herald Corp. v. Duggan, 73 F (2d) 298. 

Not only has the petitioner failed to show clearly 
that it is entitled to credit claimed, but every consideration 
leads to the conclusion that it is not entitled to the credit 
for which it contends, even if at this time or at the time of 
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the payment of the additional tangible personal property 
tax it would have been possible to effect such allowance. 
Decision will be entered for the respondent. 

JO. V. MORGAN 
Member Sole 

December 20, 1940 


03 Memorandum Opinion 

On December 20, 1940, the Board made its Findings of 
Fact and rendered its Opinion and Decision in the above 
proceeding. On January 3, 1941, the petitioner filed a Mo¬ 
tion to Vacate Decision and to Reconsider and Revise 
Findings of Fact and Opinion. Three grounds for the mo¬ 
tion were specified by the petitioner, as follows: 

“1. On page 3 of its findings of fact the Board says that 
fifty per cent of the volume of business of the petitioner is 
transacted within the District of Columbia and that fifty 
per cent of corporate profits is realized from the operation 
of the Washington store. Thereafter in its opinion (p. 23, 
et seq.) the Board, basing its action on the aforesaid find¬ 
ing, allocates to and taxes within the jurisdiction of the 
District of Columbia fifty per cent of all corporate cash. 
The percentage thus adopted by the Board is erroneous. 
The proper percentages are those shown by Exhibit 22, 
R.IV-2, as follows: 


Fiscal vear 


1938 


Fiscal year 
1939 


Percentage of Washington Sales 
to total sales 49 47.4 

Percentage of Washington profits 
to total profits 48 45’ ” 

“2. The Board determines (Opinion p. 30) that for pur¬ 
poses of this proceeding, petitioner’s accounts receivable 
should be valued by taking a discount of ten per cent from 
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the face amount thereof. For reasons heretofore disclosed 
on brief and otherwise, petitioner deems said ten per cent 
discount to be wholly inadequate. It is apparent from the 
computations made by the Board itself (Opinion p. Ml) 
that 1 instead of allowing a discount of ten per cent upon 
accounts receivable, the Board has allowed a discount of 
only one per cent. 

“3. Adoption by the Board of the so-called ‘business 
situs’ rule and its method of applying said rule to the in¬ 
stant case for the purpose of taxing intangibles in 
64 the above captioned proceeding, are unwarranted 
! and are not supported by the authorities”. 

The Board agrees with the petitioner in respect to speci¬ 
fications 1 and 2. 

The Findings of Fact made on December 20, 1940, are 
amended by striking out the paragraph following: 

“Of the total volume of business done by all of the stores 
of the petitioner during the two fiscal years involved, 50 
per centum is done in the department store in the District 
of Columbia: and of its total profits, 50 per centum is 
realized from the operation of the 'Washington store.” 

and substituting in lieu thereof the following: 

“Of the total volume of business done by all of the stores 
of the petitioner during the fiscal year ending June 30, 193S, 
49% was done in the department store in the District of 
Columbia; and of its total profits of that fiscal year 4S% 
was realized from the operations of such department store. 
Of the total volume of business done by all of the stores of 
the petitioner during the fiscal year ending June 30, 1939, 
47.4 was done in the department store in the District of 
Columbia; and all of the total profits for such fiscal year 
45% was realized from the operation of said department 
store. The average of volume and profits for such store 
in the first fiscal year was 48.5% and in the second fiscal 
year 46.2%.” 
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In accordance with this memorandum the several taxes 
for the two fiscal years involved are recomputed as fol¬ 
lows : 

YEAR ENDING JUNE 30, 193S 



Tangible Personal Property 

Tax Less Taxes 

Decrease 

Description 

Value Rate $1.75 Paid 

or Increase 

Stock in Trade 

$1,163,217.45 


Supplies 

15,635.00 

| 

Machinery, etc. 

196,254.00 

i 

1 

TOTAL 

$1,375,106.45 $24,064.35 $24,064.35 

None 

Description 

Intangible Personal Property 

Tax Rate Less Taxes 

Value $0.50 Paid 

Increase 

Moneys, Bank Ac¬ 
counts, etc. 48.5% 
of $974,670 

$472,717.86 

i 

Accts, receivable, 
including “Will Call,” 


“C.O.D.” and Claim 
Ledger Accounts $3,0 

51,- 


889.14 less 10% 

$2,746,700.23 


Postage 

966.00 


TOTAL 

$3,220,384.09 $16,101.92 $13,403.87 

$2,698.05 

64a 

YEAR ENDING JUNE 30, 1939 



Tangible Personal Property 

Tax Less Taxes 

Decrease 

Description 

Value Rate $1.75 Paid 

or Increase 

Stock in Trade 

$1,004,140.47 


Supplies 

11,217.38 


Machinery, etc. 

202,648.00 


TOTAL 

$1,218,005.85 $21,315.10 $21,315.10 

None 
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Intangible Personal Property 




Tax Rate 

Less Taxes 


Description 

Value 

$0.50 

Paid 

Increase 

Moneys, Bank Ac¬ 





counts, etc. 

4(5.2% of $1,S54.7S1 
Accounts Receivable, 
including “Will Call”, 
“C.O.D. ” and Claim 
Ledger Accts. $3,151,* 

$850,908.82 




188.45 Less 10% 

2.820.009.00 




Postage 

2,330.00 




TOTAL 

$3,095,308.42 

$18,470.54 

$13,835.70 

$4,040.S4 


It follows from the foregoing ruling and from the re¬ 
computation base thereon that the assessment against the 
petitioner of the tax on intangible personal property for 
the fiscal year ending June 30, 1938, must be increased to 
the sum of $16,101.92. From such sum there must be de¬ 
ducted the amount of $13,403.87 heretofore paid by the peti¬ 
tioner on prior assessments leaving a net additional assess¬ 


ment of such tax in the sum of $2,098.07). It further follows 
that the assessment against the petitioner of the tax on in¬ 
tangible personal property for the fiscal year ending June 
30, 1939, must be increased to the sum of $18,476.54. From 
such sum must be deducted the amount of $13,835.70 here¬ 
tofore paid by the petitioner on prior assessments, leaving 
a net additional assessment in the sum of $4,640.84. 

The Board does not agree with the third specification of 
the petitioner to the effect that the adoption by the Board 
of the so-called “business situs’’ rule and its method of 
applying said rule to the instant case for the purpose of 
taxing intangibles in the above captioned proceed- 
65 ing, are unwarranted and are not supported by the 
authorities. 

The Board will enter a decision vacating the decision of 
December 20, 1940, and incorporating the holding of the 
Board as stated in this memorandum. 


January 27, 1941 


s/ JO. V. MORGAN 
Member Sole 
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61 Decision 

This proceeding came on again to be heard on the motion 
of the petitioner to Vacate Decision and Revise and Recon¬ 
sider the Findings of Fact and Opinion, and upon consid¬ 
eration thereof it is by the Board this 27th day of Jan¬ 
uary, 1941 

Adjudged and Determined, That the decision entered in 

this proceeding on December 20, 1940, be and the same is 

hereby vacated and set aside, and 

It is Further Adjudged and Determined, That no sums 

as taxes on tangible and intangible personal property for 

the fiscal years ending June 30, 1938, and June 30, 1939, 

have been erroneouslv collected bv the District of Colum- 

* • 

bia from the petitioner, and that the petitioner is not en¬ 
titled to any refund thereof, and 

It is Further Adjudged and Determined, That the assess¬ 
ment of a tax on intangible personal property against the 
petitioner for the fiscal year ending June 30, 193S, be and 
the same hereby is increased to the sum of $16,101.92, sub¬ 
ject to deduction of the sum of $13,403.87, heretofore paid 
by the petitioner to the District of Columbia on account of 
such tax, resulting in a net additional assessment by such 
tax in the sum of $2,698.05; and that the assessment of a 
tax on intangible personal property against the petitioner 
for the fiscal year ending June 30, 1939, be and the same 
hereby is increased to the sum of $18,476.54, subject to de¬ 
duction of the sum of $13,835.70 heretofore paid by 

62 the petitioner to the District of Columbia on account 
of such tax, resulting in a net additional assessment 

of such tax in the sum of $4,640.84. 

JO. V. MORGAN 
Member Sole 

January 27,1941 
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66 Petition of Taxpayer for Review by the United 
States Court of Appeals for the District of Columbia 
of a Decision by the Board of Tax Appeals for the 
District of Columbia 

The taxpayer, the petitioner in this cause, by 'Wilton H. 
Wallace, counsel, hereby files its petition for a review by 
the United States Court of Appeals for the District of Co¬ 
lumbia of the decision of the Board of Tax Appeals for the 
District of Columbia rendered January 27, 1941, determin¬ 
ing that tangible and intangible personal property taxes, 
plus penalties, theretofore assessed against and paid by 
petitioner for the fiscal years 1938 and 1939 in the respec¬ 
tive amounts of $4,752.07 and $5,026.82, were lawfully as¬ 
sessed by the Assessor of the District of Columbia and that 
petitioner is still liable for additional intangible personal 
property taxes for said two fiscal years in the respective 
amounts of $2,698.05 and $4,640.84. 

I. 

Petitioner is a Maryland corporation and operates, 
among others, a department store in the District of Co¬ 
lumbia. 

67 II. 

Nature of the Controversy 

The instant appeal involves taxes upon both tangible and 
intangible personal property and presents several contro¬ 
versies, as follows: 

(a) Petitioner duly filed tax returns as required by law 
and the Assessor of the District of Columbia made assess¬ 
ments upon the basis of the returns so filed. The taxes thus 
assessed were paid in full. At a later date said Assessor 
made reassessments and increased the original taxes by 
the sums of $4,752.07 and $5,026.82 aforesaid. Though 
petitioner insisted, and still insists, that the Assessor was 
wholly without authority to make a reassessment with re¬ 
spect to property reported on the original return, the 
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Board of Tax Appeals lias held otherwise and has per¬ 
mitted a reassessment by the assessing authorities of the 
District of Columbia. 

(b) Among the taxable assets of petitioner is its cash. 
Petitioner, a Maryland corporation, operates several stores, 
only one of which is located in the District of Columbia. 
The Washington store, like each of petitioner’s other stores, 
is operated as a separate unit. Petitioner contends that 
the amount of its taxable cash on June 30, 1937 and June 
30,1938 can not exceed the sum of the cash items appearing 

on those dates on the balance sheets of the Wasli- 
68 ington store. The Board imputes to Washington 
and subjects to tax in this jurisdiction a percentage 
of the total corporate cash, wherever located, said percen¬ 
tage being determined by comparing the sales and the prof¬ 
its of the Washington store with the total corporate sales 
and profits. In adopting this method the Board has dis¬ 
carded the method adopted by petitioner, as well as that 
adopted by the Assessor. 

(c) Another taxable asset of petitioner is its inventory 
for each of the two fiscal years involved. Petitioner em¬ 
ploys the retail method of inventorying. In determining 
taxable values petitioner claimed a deduction on account 
of mark-downs, basing same on its own actual experience 
of prior years, but the Assessor in making his reassess¬ 
ment has failed and refused to make any adjustment what¬ 
soever on account of this factor. The Board has approved 
the Assessor’s action. 

(d) In determining the taxable value of petitioner’s in¬ 
stallment accounts receivable, the Assessor, in accordance 
with his usual practice, allowed a discount of 25% from the 
face value of said accounts. Petitioner claimed, and still 
claims, a discount of 25% plus 5%. The Board allowed a 
discount of only 10% of face value. Petitioner avers that 
this action of the Board finds njo support in the rec¬ 
ord. 

(e) For the fiscal years 1938 and 1939 the As¬ 
sessor asserted against, petitioner and the latter 
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paid additional tangible personal property taxes of $1,- 
459.78 and $1,939.48. Petitioner contends that said sums 
slioidd be allowed as credits against the business privilege 
tax of this petitioner, under and in accordance with the 
governing statutory provisions. Said credit has been de¬ 
nied by both the Assessor and the Board of Tax Appeals. 

The additional taxes aforesaid of $4,752.07 and $5,026.82 
were assessed August 24, 1939 and were paid by petitioner, 
under protest in writing, October 20, 1939. The appeal to 
the Board of Tax Appeals was filed November 21, 1939. 

in. 

The petitioner being aggrieved by the findings of fact 
and conclusions of law contained in said findings and opin¬ 
ion of the Board of Tax Appeals and by its decision entered 
in pursuance thereof, desires to obtain a review thereof by 
the United States Court of Appeals for the District of Co¬ 
lumbia. 

(Signed) E. F. COLL AD AY 
(Signed) WILTON H. WALLACE 
Counsel for Petitioner 

! 1331-1333 G Street, N. W. 

Washington, D. C. 

COLLADAY, COLLADAY & WALLACE 
Of Counsel 
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n. 

EXCERPTS FROM TESTIMONY AND PROCEEDINGS 
DESIGNATED BY THE PETITIONER. 

Mr. Malone (Direct Examination). 
#*#*#*#!### 

79 Q. What method of inventorying goods on hand is 
employed by that organization ? A. The retail in¬ 
ventory method of accounting. That is, we take inventory 
at the selling price only and then according to the sales fig¬ 
ures we reduce the selling price to a cost, or market 

80 figure. That has been accepted by the Internal Reve¬ 
nue since 1920 as a proper basis of computing inven¬ 
tories at cost or market. 

Q. How often do vou take inventorv? A. Once a vear— 

January 31. 

* 

Q. Just prior to taking that inventory do you attempt to 
adjust your mark-ups and downs? A. We usually insist 
that the buyers take all mark-downs in order to make a cor¬ 
rect inventorv. 

Bv the Board: 

When you say “mark-downs"’ you mean reduction in 
price ? A. Yes. It is based on the fact that the goods should 
always be marked at the price they will sell for so usually 
when we take the official inventory the buyers are instructed 
to examine the merchandise and put a price on it that they 
believe it will bring. 

By the Board: 

Don’t you sometimes mark down goods in order to attract 
persons to your store and in such instances there is a loss 
on that article but having attracted persons to the store 
you make it up in other articles? A. Yes, that’s right. 

Q. How often are mark-downs made? A. Every day 
throughout the year. 

#*****#•#• 
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81 By the Board: 

What would be the situation if you had the goods on hand 
and the market went up? A. If the market advances and 
we had the goods on hand we would mark those goods higher. 

Bv the Board: 

Suppose the market receded? A. We would mark them 
down. The average mark-downs run between 8 and 9 per 
cent over a period of years. 

By Mr. Wallace: 

If Your Honor please, over a period of years, according 
to their records, they have found they have to take mark- 
downs on certain amounts in order to make the goods move 
and based on that experience for the years of 1934, 1935, 
1936 and 1937, fiscal years, we find our actual mark-downs 
for those years amount to more than the 8 per cent which we 
claimed in this proceeding. 

By the Board: 

Is that the purport of your testimony, Mr. Malone? A. 
Yes. 

*###*###** 

189 A. Referring to Exhibit “5-a”, on January 31 we 
i take an actual inventorv and the figures shown on the 
exhibit are the actual—is the actual cost or market value 
from our inventory and as reflected on the balance sheet. 
For all other months of the year, however, it is impossible 
to take an inventorv so we must use the estimated book 
figures which do not allow or represent deduction for mark- 
downs as we have not had an opportunity to actually in¬ 
spect the merchandise. Say for instance on January 1 we 
had a suit hanging in our store marked at $40. By looking 
at the suit it is only worth $30 so it is inventoried at $30 
but that suit hangs there for six months at $40 but was only 
worth $30 all the time but using the estimated book figures 
we were using it at $40 for tax purposes when we should 
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have been using it at $30. Therefore, we feel the difference 
would have been 25 per cent on that individual item. 
190 Mr. Littlehales: Is that reflected in the third 
column of this exhibit ? 

A. Yes. Those mark-downs would be actual if we could 
take an inventory but it is impossible to do it. It would 
be impossible to take it every month so for tax purposes we 
have to use our experience on the mark-downs which the 
retail method covers. In that figure you were using a while 
ago of mark-ups against selling price under the retail 
method the selling price is supposed to represent exactly 
what the goods will sell for, but we don’t know what it will 
actually sell for. Therefore, the method is based on taking 
the mark-downs off before you reduce it to cost. We took 
it off later here where we should have taken it off first. In 
my own mind the mark-downs should come off of an esti¬ 
mated figure but not of an actual figure. 

171 Q. Does The Ilecht Company make an interest 
charge on installment accounts other than the ser¬ 
vice charge? A. Xo. 

Q. What is that service charge. What does it amount 
to? A. One-half per cent a month on furniture accounts, 
accounts running from two to three years. 

Q. On wearing apparel is there a similar charge? A. 
There is a 6 per cent service charge. 

By the Board: You mean they pay 6 per cent a year? 

A. These wearing apparel accounts run between S and 
12 per cent a month. 

By the Board: Whatever they run the purchaser only 
pays interest at 6 per cent per annum? 

A. Xo. we add 6 per cent to the amount of the sale, less 
the first payment. 

Q. It is a service charge and not an interest charge? A. 
It is a service charge of 6 per cent. The accounts run from 
eight to twelve months. Say on a purchase of $100 the 
party pays $10, leaving $90. On that the service charge 
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would be $5.40. If they pay it up within a certain time 

then that is refunded—sav within three months. 

•> 

172 Q. If within three months from the date of pur¬ 
chase the customer comes in and tenders you the $90 
the account is marked “Paid” and the service charge which, 
in the example you gave, was $5.40, that would be elimi¬ 
nated entirely from your books? A. Yes. 

By the Board: But it is interest, isn't it? 

A. 'Well, I guess it is the same principle. 

(, c >. Suppose in a case where a customer came in not at 
the end of three months, but at the end of four months, 
would an adjustment be made on the service charge? A. 
Yes, the proportionate charge between the four months and 
the total length of time the contract had to run. 


Q. But if the account is paid at the end of three months 
there is no service charge? A. That's right. 

Q. And at the end of four months they charge four- 
twelfths of the service charge? A. Yes. 

By the Board: The reason you make no service charge 
if the bill is paid within three months is because that is 
the usual term of credit you allow the people when they 
purchase goods? 

A. Thirtv to sixtv davs is our usual terms, and on fur- 
niture it is ninety days and if they pay up within that time 
they pay the same price as if it was an open account basis. 

Q. Is that service charge reflected on your balance sheets 
with your other receivables? A. It is included in the re¬ 


ceivables. 


173 Q. Over what period of time is wearing apparel 
extended? A. Eight to twelve months, and furniture 
from two to three years. And usually three years on re¬ 
frigerators. 

Q. Have you been able from your books to determine the 
charge-offs and reserves set up by The Heeht Company with 
respect to wearing apparel installments? A. Yes. 

Q. I hand you this document and ask if you can identify 
that? A. Yes. 






71 


Bv the Board: What do von mean “charge-offs”? 

Mr. Wallace: Bad debts, both actual and reserve. A. 
This is a seven year period of our wearing apparel showing 
the outstanding on accounts at the end of each period of the 
time of the actual charge-oil'. This is a seven-year period 
picture—individual picture and composite picture of the 
seven-year average. It shows what we actually wrote-off, 
the amount set up to take care of it, and what the total of 
the two is. 

Mr. Wallace: We offer Exhibit “13” in evidence. 

Bv the Board: It will be received. You sav “actual 

V * 

charge-offs”. Is that the actual loss sustained? 

A. Xo, that is what actually was written off. This first 
column is the one actually charged off. 

By the Board: Do you mean that is your actual loss? 

A*. Yes. 

By the Board: Then the next column there. 

A. When we charge-off the accounts we have to take care 
of enough reserve to take care of it. 

174 Bv the Board: Then vou charged off as a book- 
keeping procedure the column “Charge off and Re¬ 
serve.” 

A. Yes. 

By the Board: That amounted to 20 per cent ? A. In 
1932, yes. 

Bv the Board: But vou didn't actuallv lose in 1932 the 
•* •/ •> 

sum of $123,165 from those accounts? 

A. We lost $S1,937 and we felt it necessary to set up for 
the additional ones that we might have overlooked. 

Q. Was there a time Mr. Malone, when it was determined 
your reserve was too low? A. Yes. 

Q. Tell us about that? A. There was a period of six or 
seven years prior to 1932 when we used one method and then 
we changed our method and found out we did not have 
enough in our reserve to take care of our possible losses. 
Therefore, in 1932 we set up this $41,228 to add that to what 
we actually charged off to give us the proper amount and 
the possible losses that were overlooked. 
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Q. What is the seven year average of your charge-offs 
ami reserve? A. 14.7. 

Q. What is the credit service reserve of 6 per cent ap¬ 
pearing on this schedule? A. That is this credit service just 
explained. We have to set up a reserve as to the people 
who come in and pay up within ninety days. 

175 Q. That sum is included in column two, entitled 
“Outstanding"? A. Yes. 

Q. What does your collection expense amount to? A. 
Credit on collections 5 per cent. 

Q. I low did you determine that 5 per cent ? A. From our 
experience and from our records they show that it cost about 
7 per cent credit and collection on our outstanding and by 
allocating that to our three kinds of accounts, open ac¬ 
counts .‘l per cent, wearing apparel 7 per cent, and furni¬ 
ture 12 per cent, but in order to use a conservative figure 
we arrived at 5 per cent. 

Q. You used what per cent as to furniture? A. Ten per 
cent instead of twelve. 

Q. You have determined that the total per cent to be used 
in determining tlie value is not less than 14.7 per cent? A. 
That's right. 

By the Board : In order to collect the difference between 
$500,000 and the $81,000, which was about $518,000 in 1022, 
it took 5 per cent of the $500,000? 

A. That’s right. 

By the Board: You don’t include in that 5 per cent the 
loss you sustained ? 

A. Xo, sir. 


Q. Can you tell us what is included in the collection 
170 expense ? A. Our total credit expenses are approxi¬ 
mately $375,000 per annum. The open account is 
nothing compared to the eight to twelve months follow-up 
on your wearing apparel and two to three years on furni¬ 
ture. 

Q. Have you prepared a final schedule showing your 
furniture accounts of two to three years? A. We w^ere not 
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able to make up a detailed schedule of the information on 
all our possession—the repossession on our furniture ac¬ 
count. However, we did assume that our losses are much 
heavier on that type account but we are starting off with 
the same figure for furniture that we did actually approve. 

Q. That figure amounts to 14.7? A. Yes. 

Mr. Wallace: 1 would like to introduce Exhibit “14” into 
evidence. 

By the Board: It will be received. 

Q. Your credit service reserve which you have used with 
respect to furniture is what? A. Nine per cent. 

Q. TIow do you explain the variation between the 0 per 
cent for furniture and 6 per cent for wearing apparel? A. 
We charge one-half per cent a month on furniture accounts 
which run from two to three years which would run from 12 
to 18 per cent and we say the 9 per cent is a fair figure 
to us. 

Mr. Willige (Cross Examination). 
#*#****### 

221 Cross-examination 

Bv Mr. Wallace: 

Q. In connection with your equalizing—I mean the As¬ 
sessor’s office—has it not been the practice of the Board with 
respect to the fiscal years July 1, 1937, and July 1, 1938, to 
allow a 25 per cent reduction in installment accounts in de¬ 
termining the value? A. The Board has allowed 25 per 
cent on the 1938 and 1939 fiscal years. 

Bv the Board: 

%> 

That is the property held in 1937 and 193S? A. Yes. 
That is cases where they made examinations. 

Q. That represents the general practice of the Board? A. 

**#•#**#* 

Q. In connection with the allowance of the 25 per 
cent, is that limited to installment accounts? A. Yes. 


Yes. 

* 

222 
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223 Q. Is my understanding correct that this 25 per 
cent was allowed in cases where examinations were 
made on property for these taxable years of 193S and 1939 
which had not been reported by the taxpayer and which had 
not previously been assessed for those years. I understood 
you to say you allowed that 25 per cent in cases where you 
went back and I am trying to determine what they mean by 
going back l A. Well, they made examinations for two or 
three years back after the returns had been filed and we 
made allowances of 25 per cent on installment accounts. 

Q. That was during the period these instructions allow¬ 
ing 10 per cent were effective? A. That’s right. 
*#*•***#•• 

226 Mr. Simmon: Let me ask you first, when did the 
Assessor's office first allow a deduction of 25% from 
instalment accounts? 

Mr. Willige: They adopted a policy which was to be effec¬ 
tive as of July 1, 1939. 

Mr. Simmon: Did that apply to any returns or investiga¬ 
tion of ownership of instalment accounts prior to July 1, 
1939? 

Ml*. Willige: That would apply where examinations were 
made. 

By the Board: And to what extent. 

Mr. Willige: Tliev went back two vcars—Tliev made an 
examination going back two or three years prior to that 
yeat, and they would apply the 25 per cent reduction. 

By the Board: Suppose you went over an account of a 
taxpayer, and there was no question about his return, and 
he had been assessed and paid the tax, would you allow a 
25 per cent deduction in those instalments. 

Mr. Wallace: I do not think that was the case at all. 

By the Board: To what instalment accounts did this al¬ 
lowance of 25 per cent apply? 

Mr. Willige: They would apply in cases where the tax¬ 
payer had not reported the full amount of his accounts 
receivable. 
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Mr. Simmon: "Would it apply to this case? 

Mr. "Willige: I would say it would. 

Mr. Simmon: That is all. 

*##***<##«• 


156 EXHIBIT 8(a) 


June 30, 1037 


ASSETS: 

Cash on Hand and in Bank as per Book 

INVESTMENTS 
Deposits with Insurance Co.'s 

ACCOUNTS RECEIVABLE: 

Installment 
Furniture 
Straight Charge 
Employes 
TOTAL 

"Will Calls C. 0. I). Outstanding 
Claim Ledger 

TOTAL ACCOUNTS RECEIVABLE 
Less Reserve for Bad Debts 
Less Unrealized Profits 
NET ACCOUNTS RECEIVABLE 

MERCHANDISE INVENTORY 
(end of Period) 

Less Reserve for Discount 
Less Reserve for Slow Moving Merchandise 
Net Merchandise Inventory 
Advance Purchases 
NET CURRENT ASSETS 

FIXED 

Furniture Fixtures & Equipment 
Land, 35 X St., N. E., Washington, D. C. 
Automobiles 

TOTAL FIXED ASSETS 
Less Reserves 
NET FIXED ASSETS 
TOTAL ASSETS 


121,652.59 


O Vo OG 


843,377.21 

1.371.784.10 
762,396.04 

60,514.69 

3,038,072.04 

13,172.24 

644.86 

3,051,889.14 

303,903.03 

514,409.00 

2.233.577.11 


1,278.894.00 
65,216.55 
16.S37.50 
1,196,839.95 
26,617.00 
3,581,241.93 


1,164,006.51 

35,000.00 

41,022.48 

1,240,028.99 

681,204.46 

558,824.53 

4,140,066.46 
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DEFERRED CHARGES 
Postage 

Prepaid Insurance Premiums 
Stationery & Packing Less Reserves 
Other Supplies 
Miscellaneous 
Capital Stock Tax 

TOTAL DEFERRED CHARGES 

TOTAL ASSETS AND DEFERRED 
CHARGES 

LIABILITIES 

CURRENT: 

Purchase Ledger 

Cash Refunds Unpaid 

Cash Receipts Unclaimed 

Outside Salesmen’s Commission 

Salaries, Wages, Bonus 

Legal Service 

Other Liabilities 

Federal & State Income Taxes 

TOTAL LIABILITIES 

CAPITAL 

Invested Capital February 1st 
Cash to The Hecht Co. (Home Office) 
Cash from The Hecht Co. (Home Office) 
Net Gain or Loss for Period 

TOTAL INVESTED END OF PERIOD 

TOTAL LIABILITIES AND CAPITAL 


066.22 

27,938.07 

793.37 

1,666.36 

42,088.03 

3,390.40 

76,842.4.") 


4,216,908.91 


183,023.80 

1,075.37 

1,827.97 

1,949.39 

58,413.7)2 

350.02 

619.35 

50,227.04 


297,486.48 


4,175,017.18 

425,000.00 

169,405.27 

3,919,422.45 

4,216,908.91 


157 EXHIBIT 8(b) 

June 30,1938 

ASSETS 

CURRENT: 

(’ash on Hand and in Bank as per Book S9,778.38 

INVESTMENTS 
Deposits with Insurance Co’s 


2,863.69 


ACCOUNTS RECEIVABLE 


Installment 

Furniture 

Straight Charge 

Emploves 

Total 

915,910.70 

1,343,667.91 

810,904.61 

53,879.12 

3,124,362.34 

Will Calls C. 0. D. Outstanding 

Claim Ledger 

26,435.82 

390.29 

Total Accounts Receivable 

Less Reserve for Bad Debts 

Less Unrealized Profits 

Net Accounts Receivable 

3,151,188.45 

296,203.41 

501,188.00 

2,353,797.04 

MERCHANDISE INVENTORY 


(End of Period) 

Less Reserve for Discount 

Less Reserve for Slow Moving Merchandise 
Net Merchandise Inventory 

983,403.00 

52,807.19 

19,750.83 

910,844.98 

NET CURRENT ASSETS 

3,357,2S4.09 

FIXED 


Furniture, Fixtures and Equipment 

Land, 35 N St., N.E., Washington, D. C. 
Automobiles 

788,156.14 

35,000.00 

46,010.09 

Total Fixed Assets 

Less Reserves 

NET FIXED ASSETS 

TOTAL ASSETS 

S69,166.23 
369,530.20 
499,636.03 
3,856,920.12 

DEFERRED CHARGES: 


Postage 

Prepaid Insurance Premiums 

Prepaid City, State and Federal Taxes 
Stationery & Packing Less Reserves 

Other Supplies 

Miscellaneous 

Capital Stock Tax 

2,330.46 

28,205.11 

1,235.82 

5,147.49 

259.90 

608.14 

3,749.62 

TOTAL DEFERRED CHARGES 

41,536.54 

TOTAL ASSETS AND DEFERRED 
CHARGES 

3,898,456.66 
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LIABILITIES 


CURRENT: 


Purchase Ledger 

179,921.97 

Cash Refunds Unpaid 

1,085.52 

Cash Receipts Unclaimed 

1,630.84 

Outside Salesmen's Commission 

S60.83 

Salaries, Wages, Bonus 

77,897.14 

Legal Service 

125.01 

Other Liabilities 

701.09 

Federal and State Income Taxes 

66,08S.56 

TOTAL LIABILITIES 

328,310.96 

CAPITAL 


Invested Capital February 1st 

4,242,847.04 

Cash to The Heclit Co. (Home Office) 

900,000.00 

Net Gain or Loss for Period 

227,298.66 

CAPITAL INVESTED END OF PERIOD 

3,570,145.70 

TOTAL LIABILITIES AND CAPITAL 

3,898,456.66 


158 EXHIBIT 9. 

GOVERNMENT OF THE DISTRICT OF COLUMBIA 
OFFICE OF THE ASSESSOR 

The Board of Personal Tax Appraisers lias established 
for your guidance in preparing personal tax returns for 
the fiscal year beginning July 1, 1939, certain allowable de¬ 
ductions as follows: 

1. Average inventory must be based on the twelve 
monthly inventories carried during the period immediately 
preceding the July in which returns are filed. The valua¬ 
tion of inventory is the actual cost of the goods delivered, 
including freight or drayage, less any cash discounts, plus 
an additional 5% for shrinkage, etc. 

2. Furniture, fixtures, machinery and equipment should 
be reported at cost less normal or reasonable depreciation 
which generally is about 10% per year, but varies accord¬ 
ing to the class of equipment, and therefore the same amount 
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of depreciation allowed by the Bureau of Internal Revenue 
on Income Tax returns will be accepted by this office, but in 
no case shall such furniture, fixtures, machinery and equip¬ 
ment, etc., be depreciated to less than 25% of original cost. 
Supplies should be reported separately under Item #2 of 
the return. 

3. Accounts and Notes Receivable—Regular Trade Ac¬ 
counts, Gross less 10%. Installment Accounts, Gross, less 
25%. 

Government accounts are taxable. This also applies to 
any individual, Company, Corporation, etc., having a branch 
office or business situs in the District of Columbia, on the 
amount appearing to their credit as of July 1st as a result 
of business done here. 

4. First trust notes taxable at face value. Second trust 
notes, less 25% of face value. 

If the foregoing rules are strictly adhered to, the tax¬ 
payer will avoid future inconvenience and deficiency assess¬ 
ments when audits are made by our examiners, which in 

manv cases have resulted in unnecessarv loss to the tax- 
• * 

payer, it being too late to get credit on the business privilege 
tax for the additional assessment. 

Anv further information vou mav desire will be gladlv 
furnished on request. 

L. L. CORNWELL 
Clerk to The Board 

AW/H 
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EXHIIBIT 13. 

159 WEARING APPAREL INSTALLMENT: 

CHARGE OFF ON BAD DEBTS AND RESERVE ACCORDING 

TO BOOKS. 





Difference 






to equal 




i 

Actual 

Valuation 

Charge-Off 

Per Cent to 


Outstanding 

Charge-Off 

Reserve 

& Reserve 

Outstanding 

1932 

599,697.00 

81937 

41228 

123,163.00 

20.5 

1933 

637,943.00 

73541 

41228 

114,769.00 

19.0 

1934 

824,655.00 

53299 

53228 

106.517.00 

13.0 

1935 

955.275.00 

84703 

53228 

137,933.00 

15.0 

1930 

964,783.00 

84659 

54228 

138,887.00 

13.0 

1937 

1.004.3(59.00 

78130 

53000 

133,130.00 

13.0 

193S 

11,063,334.00 

77607 

60O00 

137,607.00 

13.0 

Total 

6,050,048.00 



892,007.00 

14.7 Av. 

Seven 

vear average 

charge-off and 

reserve 


14.7 

Credit 

service reserve (accounts run 

from eight to twelve months) 

6.00 

Collection expense 




5.0 

Total 

per-centage to be used in calculating value 

of outstanding 


on wearing apparel 

outstanding: 



25.7 


160 EXHIBIT 14 

FURXITURE INSTALLMENT 

Charge Off on Bad Debts and Reserve 

No record kept on furniture due to bookkeeping op¬ 
eration but applying same percentage as wearing 


apparel installment although we know from ex¬ 
perience it runs higher 14.7 

Credit service reserve (Gave two to three years to 
pay during this period. Taking 9% average) 9.0 

Collection expense 10.0 

Total percentage to be used in calculating value of 
outstanding on furniture installment accounts 33.7 


J 
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IN THE 


United States Court of Appeals 

for the District of Columbia 


No. 7914 


THE HECHT COMPANY, 

Petitioner, 

v. 

DISTRICT OF COLUMBIA, 

Respondent. 


BRIEF FOR RESPONDENT 

REGULATIONS INVOLVED 

In addition to the statutes quoted on pages S and 9 of pe¬ 
titioner’s brief, the following regulations pertaining to the 
District of Columbia business privilege tax laws are involved. 

Regulations promulgated on September 8, 1937, under Title 
VI of the Act approved August 17, 1937 (50 Stat. 6S8), Sec. 
970, Title 20, D. C. Code, 1929, Supplement III, provide: 

“Section 23 

“CREDIT FOR PAYMENT OF TAX UPON TANGIBLE PERSONAL 

PROPERTY 

“Any tax levied by the District of Columbia on 

1 


2 


tangible personal property (other than motor vehi¬ 
cles) for the fiscal year 1937-193S, and paid by such 
taxpayer shall be credited to the tax due under said 
Title. No such credit will be allowed unless the tan¬ 
gible personal property tax shall be paid before or 
simultaneously with the payment of the tax required 
to be paid under the provisions of said Title.” 

Regulations promulgated on June 10, 1938, under Title VI 
of the Act approved May 16, 193S (52 Stat. 363), Sec. 970- 
970r., Title 20. D. C. Code, 1929, Supplement V, provide: 

“Section 19 

‘•CREDIT FOR PAYMENT OF TAX UPON TANGIBLE PERSONAL 

PROPERTY 

“Any tax on tangible personal property (other than 
motor vehicles) for the fiscal year 1938-1939, levied 
against and paid by the taxpayer to the District with¬ 
in the time prescribed by law for the payment of such 
tax by the taxpayer shall be allowed as a credit 
against the tax imposed by the Title. No such credit 
sh-'ll be allowed unless the tangible personal prop¬ 
erty tax shall be paid within the time prescribed by 
law (semi-annual installments during the months of 
September and March) and before the payment of 
the tax required to be paid under the provisions of 
this Title (See Appendix B).” 

SUMMARY OF ARGUMENT 

1. In cases where a false or incorrect return is filed, or where 
the taxpayer failed to include taxable property or assets belong¬ 
ing to the taxpayer in any return filed by such taxpayer, the tax 
may be assessed at any time. There is no question that personal 
property tax returns filed by the petitioner for the years here in¬ 
volved were incorrect and that petitioner failed to include tax¬ 
able property which it owned on the tax dates. Thus, the assess¬ 
ments complained of are clearly valid. 
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2. The petitioner maintains substantial cash deposits in several 
banks, which funds are continually shifted from one place to an¬ 
other as the exigencies of business demand. Approximately one- 
half of the business of the petitioner is transacted by its District 
of Columbia store and the same proportion of the corporation’s 
cash is available and is used in connection with the corporation’s 
business in the District Such cash has a business situs and is 
properly taxable in the District of Columbia. 

3. In determining the “fair cash value” of petitioner’s merchan¬ 
dise or stock in trade the Assessor’s office allowed deductions of 
6 representing cash discount, and 5%, for shrinkage, from 
the estimated actual cost of such merchandise. Petitioner failed 
to establish that its stock in trade had a fair cash value less than 
that determined by the Assessor. 

4. The record discloses that for at least the last 5 years the 
petitioner has collected in excess of 95% of its installment accounts 
receivable. The Board valued such accounts receivable outstand¬ 
ing on the tax dates at 90% of their face value, which is obviously 
less than the “fair cash value” of such accounts receivable. 

5. The tangible personal property taxes here involved were not 
paid within the time prescribed by law. The statutes do not allow 
and the regulations specifically prohibit the deduction of the tang¬ 
ible personal property taxes here involved from business privilege 
taxes previously paid. Furthermore, the Board of Tax Appeals 
was without jurisdiction to consider the validity of assessments 
of business privilege taxes against the petitioner for the fiscal 
years 1938 and 1939 for the reason that no petition was filed with 
the Board within 90 days from the dates of such assessments. 

ARGUMENT 

I 

The personal property tax assessments here involved are valid. 

The taxpayer filed personal property tax returns for the 
years in question in July, 1937, and July, 193S. Assessments 
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were made on the basis of such returns and the taxes so as¬ 
sessed were paid by the petitioner. Examination by the As¬ 
sessor of the books of the taxpayer in the summer of 1939 dis¬ 
closed that the returns filed by the petitioner were incorrect 
and that petitioner had failed to include therein taxable prop¬ 
erty belonging to petitioner. Thereupon, new assessments 
were made against the petitioner for the years in question, 
based upon the taxable property owned by the petitioner on 
the tax dates involved. Petitioner apparently takes the view 
that such latter assessments are based, in part, upon a revalu¬ 
ation of the taxpayer’s property and are, to that extent, in¬ 
valid. It is the view of the respondent that the increased as¬ 
sessments are based upon property belonging to the petitioner 
and which the petitioner failed to include in its returns, but 
that, in any event, the assessments are clearly valid under 
Section 8, Title I, of the District of Columbia Revenue Act of 
1937, as amended by the Act of May 16, 1938 (52 Stat. 357), 
Sec. 965g., Title 20, D. C. Code, 1929, Supplement V, which 
provides as follows: 

“Taxes on property reported in any return filed by 
a taxpayer shall be assessed -within two years after 
the filing of such return; and such taxes may be col¬ 
lected by distraint or by proceeding in court within 
three years after the date of the assessment of such 
taxes. In the case of a false or incorrect return, 
whether in good faith or otherwise, or of a failure to 
file a return within the time prescribed by law or of 
a failure to include taxable property or assets be¬ 
longing to the taxpayer in any return filed by such 
taxpayer, whether in good faith or otherwise, the tax 
may be assessed at any time, and the tax may be col¬ 
lected by distraint or by proceeding in court within 
three years after the assessment of such tax.” 

The form of personal tax returns supplied by the Assessor 
to taxpayers, including the petitioner, for reporting personal 
property held by the taxpayer on July 1, 1937, upon wdiich 


m 
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the tax for the fiscal year ending June 30, 1938, was to be 
based, contained a section for the reporting of “Merchandise 
or Stock in Trade”. A note in such section of the return read 
as follows: 

“Under the law—the basis for the assessment on 
merchandise or stock in trade is the average amount 
at cost, carried during the preceding fiscal year.” (Tr. 

153) 

Regulations or instructions of the Assessor’s office pertain¬ 
ing to the reporting of stock in trade in force on July 1, 1937, 
provided that: 

“1. Average inventory means net cost of the goods 
delivered or the actual cost of the goods minus any 
cash discounts from which a further deduction of 5% 
will be allowed.” (Res. App. p. 1) 

In July, 1937, the petitioner filed its return reporting its 
average stock in trade for the fiscal year ended June 30, 1937, 
as SI,095,439.00 (Pet. App. 19 and 20, Tr. 153). No explana¬ 
tory matter accompanied the return. Examination of the 
books of the taxpayer disclosed that during the fiscal year 
ended June 30, 1937, the petitioner owned average stock in 
trade substantially in excess of the amounts reported. At the 
hearing, witnesses for the petitioner testified that the monthly 
inventories reported in its return were arrived at by reducing 
the selling price to estimated actual cost and deducting there¬ 
from 6i/;>% representing discount, S% for mark-downs, and 
5% for shrinkage (Pet. App. 20). Similar procedure was fol¬ 
lowed by the petitioner in reporting average stock in trade 
in its return filed in July, 193S (Pet. App. 2S and 29, Tr. 154). 
The return for this latter year likewise was accompanied by 
no explanatory matter, and the Assessor learned that the pe¬ 
titioner had not reported the fair cash value of its stock in 
trade only upon examination of the taxpayer’s books in the 
summer of 1939. 
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The petitioner reported moneys in possession and on deposit 
as of July 1, 1937, in the sum of §117,459.57 (Pet. App. 22, 
Tr. 153, reverse side). The petitioner owned cash items total¬ 
ing §974,676.00 (Pet. App. 23, Tr. 212), and the cash items 
shown by the books of the Washington store amounted to 
§121,652.59 on July 1, 1937 (Pet. App. 75). By the petition¬ 
er’s own admission, it failed to include in its returns for the 
fiscal year 193S cash in the sum of at least §4,193.00 (Tr. 87, 
88). In arriving at this “book” cash balance of the petitioner’s 
Washington store, the petitioner considered that §142,553.21 
oi cash on hand at the end of business June 30, 1937, and at 
the beginning of business on July 1, 1937, had been deposited 
in local banks on June 30, and deducted from the total of its 
bank deposits, as shown by its accounting system, checks in 
the amount of §166,494.01 which were outstanding on July 
1, 1937 (Tr. 107-117, 178). According to the petitioner’s wit¬ 
ness, the petitioner had §82,357.51 on deposit in 4 Washington 
banks on July 1, 1937 (Tr. 115, 116). These deposits were in 
addition to the §150.000.00 cash withdrawn on June 30, 1937, 
of which at least §142,553.21 was redeposited on July 1, 1937 
(Tr. 107, 109, 111). 

The petitioner reported moneys in possession and on de¬ 
posit as of July 1, 193S, in the sum of §86,991.38 (Pet. App. 
30, Tr. 154, reverse side). The petitioner owned cash items 
totaling §1,854,7S1.00 (Tr. 212) and the cash items on the 
books of the Washington store amounted to §89,778.38 on 
July 1, 193S (Pet. App. 31, 76). By petitioner’s own admis¬ 
sion, it failed to include in its return for the fiscal year 1939 
cash in the sum of at least §2,7S0 (Tr. SS). On July 1,1938, pe¬ 
titioner had on deposit in the District of Columbia §243,132.66 
in the Riggs National Bank, §60,4S4.S0 in the Second Na¬ 
tional Bank, §1,267.97 in the Bank of Commerce and Sav¬ 
ings, and §5,138.19 in a savings account in the Hamilton Na¬ 
tional Bank (Tr. 116). In arriving at the so-called “book” 
cash balance of the Washington store, petitioner apparently 
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considered that cash on hand at the beginning of business on 
July 1, 193S, had been deposited on June 30, and deducted 
from the total of its bank deposits, as shown by its accounting 
system, outstanding checks (Tr. 116-1 IS) totaling $461,333.32 
(Tr. 179), among which was one check written on June 30. 

1935, purporting to transfer $300,000.00 to the Baltimore office 
of the petitioner (Tr. 121). 

Instructions issued by the office of the Assessor in May, 

1936, and in force and effect at the time petitioner filed its 
personal property tax returns here involved provided that: 

“3. Accounts receivable on 30, 60 or 90 day ac¬ 
counts should be reported in the gross amounts less 
5% deduction. Accounts receivable beyond 90 days 
should be reported in the gross amount less 10% de¬ 
duction.” (Res. App. p. 1) 

On July 1, 1937, petitioner owned accounts receivable in the 
sum of $3,051,SS9.14 (Pet. App. 25, 75). Petitioner did not 
report its accounts receivable owned on July 1, 1937, in accord¬ 
ance with the instructions or regulations in force on that date, 
but reported such accounts in the amount of only $2,056,603.75 
(Pet. App. 24, Tr. 153, reverse side). The method by which 
the taxpayer arrived at the reduced figure was disclosed at the 
hearing and is set forth in the Board’s findings of fact at pages 
25 and 26 of petitioner’s Appendix. On July 1, 1938, petitioner 
owned accounts receivable in the sum of $3,151,1SS.45 (Pet. 
App. 33, 77). Petitioner did not report such accounts receiv¬ 
able in accordance with the instructions or regulations in force 
on that date, but reported such accounts in the amount of only 
$2,12S,454.22 (Pet. App. 32, Tr. 154, reverse side). The 
method by which the taxpayer arrived at the reduced figure 
was disclosed at the hearing and is set forth in the Boards 
findings of facts at pages 33 and 34 of petitioner’s Appendix. 

It is obvious that the petitioner filed incorrect returns for 
both the fiscal years here involved, and that in both returns 
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the petitioner failed to include stock in trade, money, and ac¬ 
counts receivable belonging to the petitioner on the tax dates. 
Thus, the assessments in 1939 were clearly authorized. Mary¬ 
land & Virginia Milk Producers’ Assn. v. District of Columbia, 
_App. D. C_, 119 F. (2d) 7S7. 

In support of its contention that some unspecified portion 
of the assessments here involved were unauthorized, the peti¬ 
tioner relies on the case of Hunt v. District of Columbia , 71 
App. D.C. 143, 10S F. (2d) 10. The assessments in the Hunt 
case were made under the Act of July 1, 1902 (32 Stat. 620), 
Sec. 769, Title 20. D. C. Code 1929, whereas the assessments 
here involved were made under Section 8 of Title I of the Dis¬ 
trict of Columbia Revenue Act of 1937, as amended by the 
Act of May 16, 193S (52 Stat. 357), Sec. 965g., Title 20, D. C. 
Code, 1929, Supplement V. In the Hunt case, the taxpayer 
“filled out the official blank precisely as required by instruc¬ 
tions contained thereon”, whereas the petitioner here disre¬ 
garded the instructions printed on the blanks and those fur¬ 
nished by the Assessor and admittedly failed to include tax¬ 
able property which it owned on the tax dates. 

II 

The Board properly apportioned petitioner’s taxable cash in ac¬ 
cordance with its business in the District. 

Petitioner operates department stores in the District of Co¬ 
lumbia, Maryland, and New York. On July 1, 1937, petitioner 
owned cash items in the sum of $974,676.00, and such items 
amounted to $1,S54,7S1.00 on July 1, 193S. Such cash was 
available for use in the operation of all its stores. Such cash 
was on deposit in banks in the District and in Maryland and 
ini New York, and was being continually shifted from one 
place to another as the exigencies of the petitioner’s business 
demanded. At the hearing before the Board, petitioner’s wit¬ 
ness testified that during the 2 years here involved, the volume 
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of business of the Washington store was 60% of the volume 
of all stores of the petitioner, and that during the same period, 
the profits of the Washington store were better than 60% of 
the entire profits of the corporation (Tr. 179). Subsequently, 
the petitioner introduced a statement (Tr. 249) showing sales 
of the Washington store to be 49% of petitioner’s total sales 
and profits of the Washington store to be 4S% of petitioner’s 
total profits for the fiscal year ended January 31, 1937, and 
that, for the fiscal year ended January 31, 1938, sales of the 
Washington store were 47.4% of total sales while Washington 
profits were 45% of total profits. The Board averaged the 
percentage of sales and profits for each of the years and com¬ 
puted the tax upon 48.5% of the corporation’s cash for the 
first fiscal year and 46.2% for the second fiscal year (Pet. App. 
61, 62). The petitioner complains that the business situs 
theory employed by the Board results in an excessive tax and 
contends that only those cash items reflected by the books 
of the local store on July 1 of each year may be taxed. Peti¬ 
tioner apparently takes the view that only that portion of its 
cash which is used in and protected by the District may be 
taxed, and argues that the amounts upon petitioner’s books 
(i.e., $121,652.59 on July 1, 1937, and $S9,77S.3S on July 1, 
1938) represent the amounts used by the corporation in the 
District. Such argument is clearly refuted by the record. 

Petitioner’s witness, when asked by the Board how much 
cash or money on deposit in banks subject to check was neces¬ 
sary to carry on the business of the local store, answered (Tr. 
135): 

“About $300,000. That is my estimate, from $200,000 to 
$300,000.” 

While the books of the Washington store show relatively 
small amounts of cash on hand on the tax dates, its compara¬ 
tive balance sheet for its fiscal year ended January 31, 1939, 
shows that on that date, the local store had cash on deposit 
in the amount of $672,358.11 as compared with $593,017.23 as 




10 


of January 31. 193S (Tr. 155). The record further discloses 
thit in the month of June. 1037, petitioner transferred from 
its accounts in Washington banks to its accounts in Baltimore 
banks the sum of $425,000.00. which sum was greatly in excess 
of amounts so transferred in any other month of the year, and 
$125,000.00 of which was returned to Washington banks dur¬ 
ing the month of July. 1937 (Tr. 122, 162). In the month 
of June, 193S. the petitioner transferred $700,000.00 from its 
accounts in Washington banks to its accounts in Baltimore 
banks, $300,000.00 of which was transferred by a check written 
on June 30, and $200,000.00 of which was returned to Wash¬ 
ington banks in the month of July. 193S (Tr. 122,162). It 
therefore appears that petitioner’s business required, and peti¬ 
tioner kept throughout the years, substantially greater sums 
on deposit in Washington banks than those shown by its books 
on the tax dates. 

With respect to the taxation of petitioner’s cash, the re¬ 
spondent, before the Board of Tax Appeals, relied principally 
upon the business situs theory, which was adopted by the 
Board. It seems only logical and reasonable that petitioner’s 
cash, which is continually shifted among its stores, is used by 
sufch stores in proportion to the amount of business transacted 
and profits earned by each store. The situs of the intangible 
property of a corporation is not, for purposes of taxation, 
simply where its home office is, but such property is distributed 
wherever its business is done. Adams Express Co. v. Ohio 
State Auditor, 166 U.S. 1S5, 223, 224. 1 The respondent took 
the position that if the Board should reject the business situs 

1 Sec also: 

New Orleans v. Stcmpel . 175 U. S. 309. 44 L. Ed. 174; 

Bristol v. Washington County, 177 U.S. 133. 44 L. Ed. 701; 

State Board of Assessors v. Comptoir National D'Escompte, 191 U.S. 3SS, 
4S L. Ed. 232; 

Metropolitan L. Ins. Co. v. New Orleans, 205 US. 395. 51 L. Ed. S53; 

Liverpool Etc. Ins. Co. v. Orleans Assessors. 221 US. 346, 55 L. Ed. 762; 

N. Y. Ex Rel. Whitney v. Graves, 299 US. 366. 
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theory, then the petitioner’s taxable cash should be computed 
by first determining the actual cash in possession and on de¬ 
posit and adding thereto all or a reasonable portion of the cash 
transferred from its Washington accounts to its Baltimore 
accounts during the months of June preceding the tax dates. 
Amounts so transferred in each June are out of proportion to 
amounts transferred in other months of the years in question, 
and it seems evident that at least substantial parts of such 
June transfers were made for the purpose of avoiding taxation 
in the District of Columbia. Although a taxpayer has a legal 
right to decrease or avoid taxes by legal means, a mere subter¬ 
fuge or manipulation, the only effect of which is to avoid the 
tax, will not be upheld. - The method of taxing petitioner's 
cash employed by the Board is fair and reasonable, has the 
approval of the Supreme Court 3 , and should be sustained by 
this Court. 

Although control is not determinative under the business 
situs theory, it might be pointed out in connection with peti¬ 
tioner’s argument in that respect that three vice-presidents 
and directors of the corporation are located in the District 
(Tr. 206); that the president of the corporation visits the 
Washington store nearly every day (Tr. 207); and that the 
Board of Directors of the corporation sometimes meets in 
Washington (Tr. 130). 


Ill 

The Board properly sustained the Assessor’s valuation of peti¬ 
tioner’s stock in trade. 

On the return forms furnished to and used by the petitioner 


- Shot well v. Moore. 129 U.S. 590; 

Ransom v. City of Burlington (Iowa), S2 N.W. 427; 

Jones v. Seward County (Nebr.). 4 N.W. 946; 

Gregory v. Helvering, 293 U.S. 465, 469; 

Electrical Securities Corp. v. Comm'r. 92 F. (2d) 593, 595. 

3 Adams Express Co. v. Ohio State Auditor. 166 U.S. 1S5. 223, 224. 
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for the years here involved, the following printed note appears 
next to the space for reporting merchandise or stock in trade 
(Tr. 153): 

“Under the law—The basis for the assessment on 
merchandise or stock in trade is the average amount 
at cost, carried during the preceding fiscal year.” 

Instructions issued by the office of the Assessor and in force 
for the years here involved provided that: 

“1. Average inventory means net cost of the goods 
delivered or the actual cost of the goods minus any 
cash discounts, from which a further deduction of 5% 
will be allowed.” (Res. App. p. 1 ) 

As previously pointed out, the petitioner, in reporting its 
merchandise or stock in trade for the years here involved, 
ignored the above instructions. In computing its monthly 
average stock in trade, the petitioner first reduced the selling 
price by the average “mark-up”, or 40%; from this estimated 
cost the petitioner deducted 6 1 / 2 % representing discount, S% 
for “mark-down”, and 5% for “shrinkage” (Pet. App. 20, 21, 
2S, 29). The Assessor disallowed the deduction of S% for 
“mark-down” and increased the taxable stock in trade accord¬ 
ingly. The Board held the Assessor’s valuation to be reason¬ 
able and proper. 

The petitioner contends that the S% claimed for “mark- 
downs” should be deducted in computing the fair cash value 
of its stock in trade. No evidence was introduced showing or 
tending to show that the Assessor’s method of valuing peti¬ 
tioner's stock in trade is unfair or unreasonable, nor that the 
value determined by the Assessor is excessive, nor has any 
evidence or argument been presented showing any relation be¬ 
tween “mark-downs” from the selling price of petitioner’s 
merchandise and the cost or fair cash value thereof. 

Petitioner cites several authorities holding that in detcrmin- 
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ing net profit for income tax purposes it is proper to make ad¬ 
justments for mark-ups and mark-downs. Respondent agrees 
with such authorities, and the petitioner and other taxpayers 
are allowed to make such adjustments in determining income 
taxable under the District of Columbia Income Tax Act, but 
such mark-downs have no relation to the cost or fair cash value 
of petitioner’s merchandise. If the petitioner purchases an 
item for 60^ and offers it for sale for $1.00 the fact that such 
item is subsequently offered for sale or sold for 92^- does not 
mean that the cost or fair cash value of the article has been 
thereby reduced. Likewise, if an article had first been offered 
for sale at 90^ and it was later found to be underpriced and 
subsequently sold for 95^ or $1.00, the cost or value of such 
article to the merchant would not be affected thereby; the 
mark-down or mark-up affects only the profit. 

Let us suppose that merchants A and B each purchased 
identical items for 60£; that A marked the item for sale at 
$1.00 while B marked it to sell for 90?. Thereafter, A dis¬ 
covers that his article is priced too high and marks it down to 
95£. B discovers that his article is priced too low and marks 
it up to 95^. Under petitioner’s theory, the cost or fair cash 
value of the item in A’s possession has been reduced 5%, to 
57£, while the cost or fair cash value of the item in B’s posses¬ 
sion has been increased 5.55%, to 63.33<j. 

Petitioner here is asking this court to reject the Assessor’s 
determination of the value of its stock in trade, which de¬ 
termination has been found by the Board to be fair and rea¬ 
sonable. The Board’s finding is supported by all the evidence 
and should be sustained by this court. 

IV 

The Board’s valuation of petitioner’s accounts receivable is proper. 

On July 1, 1937, petitioner owned accounts receivable in the 
amount of $3,051,889.14 (Pet. App. 25, 75). Regulations or in- 
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structions of the office of the Assessor in force on July 1, 1937, 
and July 1.193S. provided that: 

‘*3. Accounts receivable on 30, 60 or 90 day ac¬ 
counts should be reported in the gross amounts less 
5% deduction. Accounts receivable beyond 90 days 
' should be reported in the gross amount less 10% de¬ 
duction.” (Res. App. p. 1) 

Petitioner ignored such instructions and reported accounts 
receivable owned on July 1, 1937, in the amount of only 
$2,056,603.S0 (Pet. App. 26, Tr. 153, reverse side). At the 
hearing it was disclosed that the petitioner arrived at the 
figure reported by first deducting “Reserve for Bad Debts” 
in the amount of S303.903.03, “Unrealized Profits” in the 
amount of Sol4.409.00. “Will Call, C.O.D. and Ledger Ac¬ 
counts” in the amount of S13.S17.10, and then deducting 10% 
from the installment accounts remaining and 5% from such 
open accounts (Pet. App. 25-26). The same procedure was 
followed in arriving at the accounts receivable reported as 
owned on July 1, 193S (Pet. App. 33, 34). 

In 1939 there had sprung up a practice by the Assessor of 
allowing a deduction of 25% from the face value of installment 
accounts in cases where taxpayers had failed to report correctly 
their installment accounts for taxation in previous years. Such 
practice was followed by the Assessor in determining the value 
of petitioner’s installment accounts for the years here in 
question. In its appeal to the Board, the petitioner contended 
that an additional deduction of 5% should be allowed in valu¬ 
ing installment accounts, while the respondent contended that 
the Assessor’s allowance of 25% was unreasonable and with¬ 
out authority of law, and urged that the value of petitioner’s 
accounts receivable be increased by including certain items 
omitted by the Assessor and by increasing the taxable value 
thereof to 95% of face value. The Board found as a fact that 
a fair method or formula of valuation of the petitioner’s ac- 
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counts receivable for each of the years in question would be 
to value such accounts receivable at the face value less an al¬ 
lowance of 5% (Pet. App. 27, 35). The Board held, however, 
that since other taxpayers were allowed a deduction of 10% 
under regulations in force for the fiscal years here involved, 
it would be fair to allow the same deductions in this case (Pet. 
App. 51). 

The petitioner here takes the view that the record contains 
no substantial evidence to support the Board’s conclusion that 
a deduction of only 10% from face value is proper in valuing 
its installment accounts, and contends that the Board erred in 
not allowing deductions of 25% plus 5% thereof. Let us ex¬ 
amine the record. 

Information taken from petitioner’s federal income tax re¬ 
turns shows that tor the 5-year period ended January 31, 1939, 
the petitioner’s Washington store charged off actual bad debts 
resulting from sales of wearing apparel on account equal to 
3.99% of wearing apparel sales; that for the same period peti¬ 
tioner’s Washington store charged off actual bad debts re¬ 
sulting from straight charges equal to .S2 of 1% of such sales, 
and actual bad debts resulting from sales to employees equal 
to 3.29% of such sales (Res. App. p. 2). The same source 
discloses that for the 5-year period ended January 31, 1939, 
the petitioner’s Washington store charged off actual bad debts 
resulting from sales of furniture on account equal to 3% of 
such sales (Res. App. p. 3). Petitioner’s installment (i.e., 
wearing apparel and furniture) sales for its fiscal years ended 
January 31, 1938, and January 31, 1939, amounted to 
83,496,793.77 and 83,528,040.74, respectively, while the amounts 
charged off as actual bad debts on account of such sales were 
8110.011.61 and §111,737.72, respectively (Res. App. pp. 2, 3). 
As compared with these figures, the petitioner claims that 
in valuing its installment accounts receivable, it should be al¬ 
lowed to deduct 8664,537.59 and 8667.S73.5S (30% of the 
total of installment and furniture accounts outstanding) from 
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thd face value of such accounts outstanding on the respective 
tax dates here involved. It might be pointed out that the 
losses here claimed as resulting from installment sales of the 
petitioner’s Washington store exceed by approximately 100% 
the actual bad debt losses of all stores owned by the petitioner 
from all sales on account for the same years (Res. App. pp. 2.3). 
Thus, the actual history of petitioner’s collections and losses 
clearly sustains the Board’s finding that its accounts receivable 
had a fair cash value of 95% of face value. 

Petitioner’s principal argument in this respect is based upon 
its Exhibits 13 and 14 (Pet. App. SO). The error of petitioner’s 
calculations is clearly illustrated by Petitioner’s Exhibit 13 
wherein the petitioner takes the sum of its charge-offs for an 
entire year and divides this figure by the accounts receivable 
outstanding on a particular date (instead of the sales for 
the same year), to get the percentage of loss on account of bad 
debts. In Respondent’s Exhibit A (Res. App. p. 2) the per¬ 
centage of loss is determined by dividing charge-offs by sales. 
Before the Board of Tax Appeals, the petitioner contended 
that the computation of the percentage of loss by use of sales 
(applied to charge-offs for an entire year), rather than ac¬ 
counts receivable (outstanding on a particular date) “is a 
wholly fallacious method’’ and argued that the percentage of 
loss could be obtained only by dividing the charge-offs by out¬ 
standing accounts receivable. In other words, if annual sales 
amounted to $100,000.00 and receivables on hand on July 1 
of any year amounted to $10,000.00, and actual bad debt 
losses per year were $12,000.00, according to petitioner’s argu¬ 
ment the fair cash value of the accounts receivable outstanding 
on July 1 would be $2,000.00 less than nothing. 

The difficulty with Petitioner’s Exhibits 13 and 14 is that 
the arbitrary and assumed percentages used therein are un¬ 
supported by either evidence or satisfactory explanation. A 
copy of Respondent’s Exhibit A w*as furnished counsel for 
the petitioner more than 3 weeks prior to the date of the hear- 
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ing at which it was offered in evidence (Tr. 234) and at which 
the petitioner’s witness was asked (Tr. 243) to explain the 
calculations in Petitioner’s Exhibit 13 and to explain the dis¬ 
parity between these calculations and those in Respondent’s 
Exhibit A. The record contains no such explanation but it 
was conceded that the witness could not tell where he got the 
information upon which Petitioner’s Exhibit 14 was based (Tr. 
244). It might also be pointed out that on the dates of the 
hearing in this case the petitioner had actual knowledge of the 
amounts and percentages of its accounts receivable outstand¬ 
ing on July 1, 1937, and July 1, 1938, which had then been col¬ 
lected or charged off. Petitioner’s failure to present any evi¬ 
dence in this regard leads only to the conclusion that such 
evidence would have been unfavorable to the petitioner’s con¬ 
tentions. 

Petitioner also suggests that other taxpayers similarly situ¬ 
ated were allowed discounts of 25% in valuing their accounts 
receivable, and argues that failure to accord the petitioner 
like treatment would result in unjust discrimination. Peti¬ 
tioner’s statement (Pet. Brief 31) that “There is not a com¬ 
parable department store in the District of Columbia that has 
not been allowed a discount of 25% on installment accounts” 
is unsupported by any evidence and is contrary to fact. Peti¬ 
tioner’s statement assumes that all other such taxpayers also 
filed incorrect returns. All other taxpayers reporting in July, 
1937, and July, 193S, were allowed deductions of 10% from the 
face value of installment accounts and 5% from the face value 
of open accounts, in accordance with instructions in force on 
those dates. Accordingly, the Board held that petitioner here 
should not be accorded less favorable treatment, and allowed 
deductions of 10% from the face value of all of petitioner’s 
accounts receivable. 
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V 

Petitioner is entitled to no credit against business privilege taxes 
on account of payment of the tangible personal property taxes 

here involved. 

Section 6 of the District of Columbia business privilege tax 
law effective for the fiscal year ended June 30, 193S, provides 
as follows (50 Stat. GOO, Sec. 970, Title 20, D. C. Code, 1929, 
Supplement III): 

“* * * Any tax levied by the District of Columbia 
upon tangible personal property (other than motor 
vehicles) for the fiscal year 1937-193S and paid by 
such taxpayer shall be credited upon the tax due 
under this title.” 

Section 23 of Regulations promulgated by the Commission¬ 
ers. D. C., on September 10, 1937, for the administration and 
enforcement of such law, provides that: 

“Any tax levied by the District of Columbia on 
' tangible personal property (other than motor vehi- 
1 cles) for the fiscal year 1937-193S, and paid by such 
taxpayer shall be credited to the tax due under said 
Title. Xo such credit will be allowed unless the tang¬ 
ible personal property tax shall be paid before or 
simultaneously with the payment of the tax required 
to be paid under the provisions of said Title.” 

'Section 7(b) of the business privilege tax law effective for the 
fiscal year ended June 30, 1939, as amended by Public Reso¬ 
lution 104 of the 75th Congress, reads as follows (52 Stat. 36S. 
624, Sec. 970f., Title 20, D. C. Code, 1929, Supplement V): 

“Any tax on tangible personal property (other than 
motor vehicles) levied against, and paid by, the tax- 
1 paver to the District, within the time prescribed by 
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law for the payment of such tax by the taxpayer, shall 
be allowed as a credit against the tax imposed by this 
title for the taxable year in which such tax on tang¬ 
ible personal property is paid.” 

Section 19 of Regulations for the administration and en¬ 
forcement of said law, promulgated by the Commissioners. 
D. C-., on June 10,193S, reads as follows: 

“Any tax on tangible personal property (other than 
motor vehicles) for the fiscal year 193S-1939, levied 
against and paid by the taxpayer to the District within 
the time prescribed by law for the payment of such 
tax by the taxpayer, shall be allowed as a credit 
against the tax imposed by the Title. No such credit 
shall be allowed unless the tangible personal property 
tax shall be paid within the time prescribed by law 
(semi-annual installments during the months of Sep¬ 
tember and March) and before the payment of the 
tax required to be paid under the provisions of this 
Title (see Appendix B).” 

The petitioner received credit against its 193S and 1939 
business privilege taxes for tangible personal property taxes 
assessed for such years and paid prior to the payment of such 
business privilege taxes. Petitioner contends that it should be 
permitted to credit additional tangible personal property taxes 
assessed on August 24, 1939, and paid on October 20, 1939, 
against business privilege taxes previously paid. 

In order to be entitled to credit under the 1939 law, the 
taxpayer must not only pay the tangible personal property tax 
within the said fiscal year, i.e., before June 30, 1939, but such 
tax must also be paid “within the time prescribed by law”. 
The only provision in any law describing the time for payment 
of personal property taxes to the District of Columbia is that 
contained in Section 75S, Title 20, D. C. Code, 1929, which 
reads as follows: 
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“Real-estate taxes and personal taxes of all kinds, 

> excepting the tax on motor vehicles as herein pro¬ 
vided. shall hereafter be payable semiannually in 
equal installments in the months of September and 
March. * * * ” 

Assuming, without admitting, that no liability accrues until 
an assessment has been made, payment within a reasonable 
time after such assessment is not “within the time prescribed 
by law.” The clause “within the time prescribed by law,” 
as used in Section 7 (b). refers to statute law only. District of 
Columbia v. Georgetown & T. Ry. Co., 41 F. (2d) 424, 59 App. 
D.C. 335. The statute contemplated the allowance of credit 
against business privilege taxes for the fiscal year ended June 
30; 1939. of only those tangible personal property taxes which 
were paid to the Collector of Taxes, D. C.. within the time 
prescribed by law (i.e., September, 193S, and March, 1939) 
and within the taxable year for which the credit is claimed. 
Petitioner here did not pay such taxes within the time pre¬ 
scribed by law. nor did petitioner pay such taxes within the 
fiscal year for which the credit is claimed. 

The 193S Act obviously contemplates that only the personal 
property taxes which have been paid at the time of payment of 
the business privilege taxes, or are paid simultaneously there¬ 
with. are to be credited against such business privilege taxes. 

Under both the 193S and 1939 personal property tax stat¬ 
utes, the Commissioners of the District of Columbia are au¬ 
thorized to make such rules and regulations as may be neces¬ 
sary to carry out the provisions of such acts. Where an ordi¬ 
nance or regulation is passed by virtue of express power, not 
inconsistent with the Constitution or treaties or laws of the 
United States, and such power has been substantially followed 
and exercised in a reasonable manner, the ordinance or regu¬ 
lation will be sustained, regardless of the opinion of the court 
respecting its reasonableness. 
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McQuillin Municipal Corporations , Second Edition, Vol. 2, 
Section 760, page 713; 

19 R. C. L. Section 112, page S05. 

A municipal ordinance or regulation will be presumed to be 
reasonable unless the contrary appears on its face or is estab¬ 
lished by evidence. 

McQuillin Municipal Corporations, supra, pages 737-73S; 

19 R. C. L. Section 113, pages 80S-S09; 

Western Union Telegraph Co. v. New Hope, 1S7 U.S. 419; 

Laurel Hill Cemetery v. San Francisco, 216 U.S. 35S; 

Pacific States Co. v. White, 296 U.S. 176, 1S5-1S6. 

In the case of Montz v. District of Columbia, 20 App. D.C. 
568, 572, this Court said: 

“ * * * when * * * Congress, within the scope of 
its legitimate authority, empowers the Commission¬ 
ers to enact such regulation, it should be made very 
clear by him who would avoid the effect of it, that 
the action of the municipal authorities is harsh and 
oppressive, or in some way tends to work injustice.” 

Petitioner seeks a credit against business privilege taxes 
paid for the fiscal years ended June 30, 1938, and June 30, 
1939. Credits are, in effect, exemptions, and the right thereto 
must be determined by the same strict rules that govern the 
right to exemption from taxation. Whether and to what ex¬ 
tent deductions or credits shall be allowed depends upon legis¬ 
lative grace, and only if there is clear provision therefor can 
any particular deduction or credit be allowed. The taxpayer 
must be able to point to a specific provision of the statute per¬ 
mitting the deduction or credit, and must bring himself within 
its terms. 

New Colonial Co. v. Helvering, 292 U.S. 435, 440; 

Brown v. Helvering , 291 U.S. 193, 199, 205; 
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Burnet v. Houston, 2S3 U.S. 223, 227; 

Woolford Realty Co. v. i?ose, 2S6 U.S. 319, 326; 

Ilf eld Co. v. Hernandez , 292 U.S. 62, 66; 

Helvering v. 7/zs. Co., 294 U.S. 6S6, 6S9, 690. 

Furthermore, the Board of Tax Appeals was without juris¬ 
diction to hear or determine any question regarding business 
privilege taxes paid by the petitioner for the reason that no 
petition in connection therewith was filed with the Board with¬ 
in 90 days from the dates of assessments of such taxes. 

CONCLUSION 

For the reasons stated above, it is respectfully submitted 
that the decision of the Board of Tax Appeals should be af¬ 
firmed. 

Richmond B. Keech, 

Corporation Counsel, D. C., 

Vernon E. West, 

Principal Assistant Corporation Counsel, D. C., 
Glenn Simmon, 

Assistant Corporation Counsel, D. C., 
Attorneys for the Respondent, 

District Building. 
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APPENDIX TO RESPONDENT’S BRIEF 
copy EXHIBIT A-l 

GOVERNMENT OF THE DISTRICT OF COLUMBIA 

Office of the Assessor 

May , 1936. 

The Board of Personal Tax Appraisers’ has established for 
your guidance, in preparing personal tax returns for the com¬ 
ing fiscal year, certain allowable deductions as follows: 

1. Average inventory means net cost of the goods 
delivered or the actual cost of the goods minus any 
cash discounts, from which a further deduction of 5% 
will be allowed. 

2. Furniture, fixtures and equipment should be re¬ 
ported in the amounts shown on your federal income 
tax return for the last calendar or fiscal period, with 
depreciation to July 1, 1936, but in no case shall such 
furniture, fixtures or equipment be reduced to less 
than 25% of the original cost. 

3. Accounts receivable on 30, 60, or 90 day ac¬ 
counts should be reported in the gross amounts less 
5% deduction. Accounts receivable beyond 90 days 
should be reported in the gross amount less 10% de¬ 
duction. 

It is felt by the Board that if the foregoing formulas are 
used it will enable them to equalize all assessments and place 
all tax payers, as far as possible, on an equalized basis, and 
also avoid future inconvenience to you and the office at the 
time your personal tax return is compared with your federal 
income tax return. 

Any further information you may desire will be gladly sup¬ 
plied upon request therefor. 

Very truly yours, 

C. A. Russell, 

Deputy Assessor, D. C. 
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RESPONDENT’S EXHIBIT “B” 

Statement from books of account of the Washington Store of 
The Hecht Company showing Furniture sales on account and 
actual bad debts charged off for the fiscal years ending Janu¬ 
ary 31, 1935 to January 31, 1939, inclusive. 


Store 

Year 

Fiscal Year Ending 

Sales on Account 

Actual Rad Debts 

Percentage 
of Ix>ss to 
Sales on 

1934 

January 31, 1935 

S S27.226.00 

S 3S.536.S3 

Account 

.0466 

1935 

January 31, 1936 

1.401.023.00 

32.493.05 

.0232 

1936 

January 31, 1937 

1.5S2.S40.00 

53.S55.1S 

.0340 

1937 

January 31, 193S 

1.4S7.492.00 

34.S33.61 

.0234 

193S 

January 31, 1939 

1.444381.00 

42.S03.67 

.0296 

Five 

Totals 

year average 

S6.742.S62.00 

S1.34S.572.40 

S202.522.34 

40.504.47 

.0300 


RESPONDENT’S EXHIBIT “C” 



Transcript taken from Schedule “G” Federal Income Tax 
Returns (entered as Item 21, Page 1, of each such return) 
showing actual net loss from bad debts of The Hecht Company 
(all stores) for the fiscal years ending January 31, 1936 to 
January 31, 1939, inclusive. 



Year Ending 
1-31-36 

Year Ending 
1-31-37 

Year Ending 
1-31-38 

Year Ending 
1-31-39 

Bad debts—addition to 
reserve—Regular charge 
accounts (wearing ap¬ 
parel. straight charges 
and employees) 

S566.677.61 

S503.249.04 

S443.655.S1 

S521,645.00 

Bad debts installment 
accounts, actual charge- 
offs^ no Reserve Method 
for ^stallments (Furni¬ 
ture) 

57.029.16 

94,155.51 

S5.42S.45 

125,832.02 

Bad debts—Purchase 
ledger accounts 

306.05 

375.49 

542.47 

4.151.03 

(Includes 

notes) 

Deduct bad debts recov¬ 
ered 

S624.075.S2 

2S0.072.3S 

S597.7S0.04 

323.264.06 

S529,626.73 

311,117.53 

S651.62S.05 

301,324.99 

Total bad debts. Item 
21 Page 1 

S344.003.44 

S274.155.9S 

S21S.509.20 

S350.303.06 



